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: Tuesday VTcmng Session 

; November 12. 1996. 

; S:45 o'clock am. 

a THE VTDEOG RAPHES Back or "he 

5 record, the time is approximately $ 5: 

6 JEFFREY $ AttGAbu 

* being previously sworn. as hereinafter 
S certified, deposes and says as follows, 
a 3Y VIS 5HSEFLER. 

: Q Good morning. Mr Wigand, we 

: arc readv to resame your depo'.ticn 
\ Good morning. 

;• y Before we begin. I think you had 
.a some documents that you wanted -- 
.« THE COL'RT Hou. did we do on the 

:s documents last evening that you all were 
going -- 

i MS WERTHEIMER : wanted to 

c make a report to the court. There were a 

;ij number of documents that were asked rcr m 
vesterday’s - when we last met 
veste'day One was a speech that 
Or Wig and had given at The Cente- for 
Health Education in rndianapcltv 
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And we nave a copy :f the 
speech, .t's Sates stamped woe3. 

•hr:_ii \cs.i a:, and I am producing that 
j Thai**. you ‘or making -.3 some copies, 1 
■ appreciate ••-.a’. 

There ■■'•is a regues; made 
" re~pec'.;r,j 'he redicttcr.s m Dr V>':gand's 
i personal day*..meri for '53. '94 and '95 
a We have confirmed that there is no 
,; day'.tmer for 93. does not exist, or if it 
,: was once kept, it was not kept cnce this 
:: Ingiticr. began. That is, it was 

discarded at some point ir. the ordinary 
> course of his dealings, if in fact he had 
.5 one As did review the entries for 94 
s and '95 -■ 

THE COURT The redacted 
.S enrres"' 

;9 MS WERTHEIMER The redacted 
py entr.es for any entry relating as we said 
to ary lawyers or media contacts other 
:: than the lawyers involved :n this action. 

We found only one entry, for Sarirday, 

;a November -- 1 think it's Saturday 


and his daughter;, hut :t s oemg cic.ed 
: new and will be produced unreiared 
:■ THE COL ST U'n redacted 

1 MS WERTHEIMER -'U't so that 

5 you car satisfy yourselves that the*e .s 
r nothing ir. the-e There was a question 
* about Todd Miorr.p'Cn and the ’>\her 

s we broke it the end of tne day 1 prenei 
4 Mr. Thompson, he had ’eft for tne day. he 
.0 was not -- whether re had left ir r.ot 1 
can't speak to that, 1 could not reach 
:: him. I left a message md when 1 came 
;i this morning he had not irrr.ed *o reram 
la the message So thatA -• 

13 THE COURT Did you try- Frank or 
‘A just Todd n 

MS WERTHEIMER 1 spoke with 
ts Todd because Todd was the one with, whom ' 
,9 had dealt with previously Todd was the 
CO one who provided me all the documents arte 
Todd is the one who would be familiar with . 
:: what we are looking for if such a document 
exists N'O. I didn't speak to Frank 
la MR SHEFFLER Maybe at lunch we 
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i December dnd. 1995, 1 believe So we are 
; 3 reducing that one entry 
;• And 1 will state on the record 
4 that we rev icwed all the entr.es and there 
: are no entries other than this entry tor 
s Mr Scruggs. Mr Motley, or Mr. Margolin 
* I know we had seme discussion about Mr 
« Margolin, rather than continue that 
; discussion. I just w ant to say there is no 
entry for Mr Margolin. 

SVe had previously produced all 
: entre> relating to actions in the 
y complaint. A diner. Cutler and 
•a Picker-.ng.'\3C Steve Fine and the Kearney 
if case and the media contacts So there 
:$ were no additional redactions anredacted 
;■ produced. So I produced these one page. 

IS it s beer, marked AGO 3145 

.s We were asked about the 96 

;c davnmer. Dr. Wtgand went to his 

pi classroom this morning and we now have it. 

PP We have reviewed it There appear to be 

Pi three entries in the year, all of a 

pa per-enj: nature involving school schedule 


could try again or during a break, and if 
indeed he has it we can send a messenger 
over to pick it up 

MS wERTKEPME.R '.shat! 

THE COURT Who ,s cerain thai 
there was a Thompson letter' Anybody ’ 
Has anybody seen it? 

MS WERTHEIMER We have never 
i seen it at Shea A Gardner 

THE WITNESS 1 have not seen t 
but I w as told a letter was going to oe 
: written. 

: MR ALDOCK We have no 

i assurance it was. 

: “HE COURT It may not even 

■ exist You never received a copy 1 

THE APTNESS No 

? THE COURT And you never read 

- it. So there may not even be one T ry 

■ over the lunch break 

vts wcRTHf:mer : shall. I 
: wanted to make one other point. v ou ha: 
; asked ..esterday for tlx •• you had 
4 mentioned you did not have the unrecic 
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. I iuggested ’hey had been produced. 1 was 
: m error ’AEat we had produced were -he 

■ iRreiacted questions. 

a MR SKE-P-ER. R-ght 

• Mi WERTHEIMER i though; we 

- had also prod.ced the answers That was 

■ -n> error. I apc-iogire The-, if? going to 
« fax .t this morr.,r.j and -o- will have 

r them.. I hope, in the next break. 

:j MR SKSFELSR Great Okay. 

.; very good. 

: MR milliman One for ycu. one 

tor as. right 1 

.a MR ALDOCK We are even. 

:< MR SHEFP-ER There is a let of 
16 doc aments. 


I- 


mr waLLaCE So there s 


.$ symmetry m life 

;9 ~_;c WTTSE55 We didn't waste a 

:o lot at time about it. though. 

\[R 5HEER.ER With that, maybe 
" we can go back on the record with 
;; respect -- I gviess we were on the record, 
;j so we will just continue I’m sorry. 


: yesterday 

: MR SHE*P-ER : tmr.k these are 

5 the only exhibits we marked yesterday if ’ 
a am net mistake* 

! MS WERTHEIMER They are 

6 3V MR SHErP.ER 

* 3 All r.ght If you would, sir. 
j let's just ram to thi 3 Vanity Fa.r 
|} article As you see m the *ery first 
;C page 'here is a picrare of you. Is that 
.: correct ' 1 

i: a I think so, likeness or me. 
ij yeah 

.a Q When did you pose ter that 

15 picture' 1 

16 a I can't recall 

r q Where was the picture taker.- 
;8 A. At Frank Doheny's office 
19 Q And who took the picture’ 

;0 A A photographer 

:i q From ■■ representing or being 

:: employed by whom 1 

;j a. He showed up at Frank Doneny s 

;a office when I was there and he persisted 
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3Y MR 5HEEFLER- 

0 1 just had a few more questions 

to follow up on the Vanity Fair article 
that we talked about at length yesterday 
afternoon. And what I am going to do -- 
| - Mr. W igand. we have marked the Vanity Fan 
I ‘ article as an exhibit. I have a copy of 

| ? it. 

' a And what 1 have done is I have 
j ruih lighted a few areas in it that 1 
!;. wanted tc direct your attention to make it 
easier attd perhaps a little quicker than 
Igoing through it and trying to tell you 
! w where t is. It doesn't have line and 
*.« page, unfortunately. Let me ■■ yes 
;s MS WERTHEIMER Why don't you 
r just as a point of housekeeping. Are the 
:s bound -- could the re pore r check -- when 
ts we have the bound exhibits if they could 
r'actiitate that, that would be helpful 
;. MR SKErFLcR Okay. You want 

the bound exhibits, you have not getter 

;; -he bound exhibits 1 
fs MS WERTHEIMER Not for 


; to ask me to take pictures 
: q Who did he say he was 
;■ representing or was with 1 
u A I believe he was representing 

f Vanity Fair 
6 Q Okay 

' a I think. 

3 Q Okay You think 1 

9 a Yeah 

to Q Okay. Is your thought based 
.: upon what he told you. did he give give' 
voj a card, did he tell you anything ibe A 
i* this 1 

,u a ldidn tgetacard.no. 

1 5 Q All right. So rum to the first 

e, page of text And right utter it says 
,* the witness." paragraph l there, there a 
;8 a quotation l want to read to you 1 vc 
:9 highlighted it for you, do you see that' 

;C a Um-hum 

:i 3 It says, [ am a whistle biewer. 

he says. I am notorious It's lend of 
:j infamy doing what I am doing Isn : tr.at 
■u what thev sav; do vou see that 1 
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; \ : believe he is an attorney but 

;■ he is 1 private investigator 
a 3 What ij your relationship with. 

? Jack Piiladino if any ' 

■> \ Today'’ ! have no relationship 
" with. Mi Pjllad.no today 
i Q 'A'hat was your .-eiationsrip at 
a the tune this article was written ’ 
a. I had no relationship with ham 
;i q Have you ever had a relationship 
12 with him' 1 When I say ihat. has he i' or 
i’ worked for you, worked with you. tor you. 
;u or at somebody else's direction tc >;st 
!: you in some manner or way’ 

S a He was working for Mi. Scruggs, 

;■ ! believe. 

;S Q Okay. What was he doing for Mr 
:9 Scruggs: do you know 11 
M \ He was doing investigative work 

:i Q For what? 

a For this lawsuit 

;y q Okay. So did you ever have 

;u oomacts with Mr. Piiladino ’ 1 



Page ?00? 

1 not’ 

: a Yes. 

: a. Yes. 

2 q Okay How- would those contacts 

3 g Have you made such a statement 

;• occur ' 1 

u to someone else that you wouid have gotten 

u a He visited me a: my none utid we 

5 it from and reported as such'’ 

5 talked. 

o a It s possible 

i Q And did he ever prepare anyihjr.g 

■ q Who? 

- for you other than the fix that we have 

1 S a I don't know- 

i marked yesterday’ 

j 9 q You don : recall miking such a 

9 a What do you mean prepare 

110 statement at all? To anyone'’ 

; anything for me. 

.: a Not to my recollection, no. 

: . 3 Did he ever give you any 

:: q To anvone'’ 

:: documents’ 

iJ A Vo. 

. :• a No 

;u q Is that correct'’ If you would 

;j q Did he ever give you any written 

.5 rum to page 1"6. A picture of Jack 

,f communications’ 

.6 PulUdmo. do vou see that there? 

■? * No. 

a Urn-hum 

Q Did he ever talk tc you about 

!S Q Who is Jack Palladino just for 

3 his investigation that he was conducting 

19 the record’ 

9 a No. 

;o a 1 believe he is an attorney in 

;c Q He never mentioned to you what 

:i San Francisco. 

; he w as investigating’ 

:: q Okay It say s here that he is a 

:: a No He didn't discuss it with 

private investiaatcr Is that consistent 

me 

l r 

i'u with sour understanding, he is a ornate 

:u 3 You have rtc idea what he vj; 
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h 

!■; 

i:: 


a Yes 

3 Is that a quotation 'hat was 

atinbuteJ to Jeffrey Wigand ' 1 
a I trunk ,t s arrbuted tc me. 
yes 

-y >c ; c: r.uk: that statement to 
Miss Sterner 
a I can r recall 

Q Is it your testimony, s lt. as 

you sit here toddy you can't recall 
status that but n is not something that 
you are sure you did -tot say to her 1 
A [can't recall That s all I'm 
willing to say. 

Q You are not willing to say that 
it :i a statement that you could not have 
mace tc her because it's -ntrue or it 
doesn't represent your feelings or your 
thoughts ' 1 

a. It definitely represents my 
feelings 

Q Okay So it is a statement you 
could have made to her. you just don't 
remember whether vou made it to her or 


i 


i 

i 
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Puce 


j ■ mveMigm.ng' 

| : v I believe he was investigating 
! :• some of the a’!egar.on> made in the 
I - ccs-ie* ! believe he was investigating 
; ? other — utters associated with this 
- lawsuit 

* q He never ‘eld you •‘.hat these 
I vv “ r ? 

o 4 No. 

i. j q Your belief :s bused on 
I;; suppe-mien or based on communication with 
j:: him 1 

j;j a Based on what 1 understand. 

!:w q Again 1 understand •* is it 

vour belief based upon communications with 
him ’ 

a I did not receive any 
comm,anicaliens from Mr Palladino 
q You did talk to him’ 

v I talked to him. yes 

Q Thai's a communication, sir. 

let's no; play games Communication means 
any time you talk, you write, you 
communicate, you fat. so for purposes of 


: a Yes. 1 just to id >C- 
; q In those communications did he 
5 eser tell you anything about the 
a investigation he vas conducting’ 

: v No. 

‘ Q So what is;. our belief that he 

" was doing an investigation on the 
S dossier ■■ 

i a I don't know. You wall have to 
.; ask Mr Palladmo ! knew he was 
i: investigating-- 

i; MR. SK£F~,F.R Your Honor. 

; j would you instruct the witness to let me 
.i ask my question before he answers’ 
iS THE: COURT Let him Finish. 

IS Q What was year belief that Mr. 

l- Palladino was investigating dossier based 
:S upon, if net a commun.cancn wtth Mr 

19 Palladino' 1 

20 A Mr Palladino w as tn 

Cl communication with Mr Scr-gg* I don't 
:: know what Mr Palladmo's exact charge was 
C 2 other than to investigate the background 
:i associated with the dossier and tbs 
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mv questions from now on, communications 
means everything If we are going to play 
games with I didn't communicate, well. I 
talked bat 'hit's not communication we are 
going to be here forc-er, all right " 1 
Communication for my questions means a 
communication, okay. 

mr ALfxjCs. You asked whether 
he zot it from him There are lots of 
other possibilities including has attorney 
and then veu badger an without finishing 

-P 

MR 5HEFFLER 1 said did he 
ever have a communication and he says no 
MR i-DCCK You make tt harder 
for yourself as well as him 

MR SHEFv-ER : said did he 
ever have a communication, his answer was 
' no. 

THE C0CR" r Okay. Let s not 

argue 

' 9Y MR SKEFFLER 
■ Q Now. did you ever have a 
, communication with Palladino'’ 


CurtiD. Schneider & Lawrcy 


; lawsuit. 

; Q That's fine. sir. 1 am. asking 
j vou what is your belief that Mr Palladino 
a was tnvestigat.ng the backgTO-nd of this 

5 lawsuit and the dcss.er: what is that 

6 based upon' 

' a. What is it based on 1 I don't 

• understand the question. 

9 MR ALDOCfC Do you want bis 
to conversations with his lawyer 1 Aba: are 

• l you looking for’ 

:: MR SHE r ”-.ER : am asking 

;3 hrrut for what the belief ‘.hat Mr 
;a palladino was investigating the doss.er 
;< with the background for this lawsuit. I -n 
:w asking what is that belief based upon' 

- THE WITNESS General 

? conversation with Mr Palladino 
; 9 3 V MR SHEFFLER 
;<a q Okay So in that general 
:i conversation with Mr Palladino, what J.d 
:: he tell you’ 

<, That he would be investigating 

;u the background of this case, wtth no _ 
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I 14 


details 

Q Okay He just simply said I'm 
investigating the background of this case’ 
a Um-T-m 

q That's all be 'old yen ' 1 

x Yes 

0 Anything else 1 

i. Vet that 1 can recall. 

Q Then what :s year belief that 

Mr Palladir.c -as investigating -he 
dossier based upon 1 
A Based or. conversation I had with 
Mr Pulladmo about the dossier. 
q And what did he say about that’ 

a He was investigating it 

Any more 1 
Vo. 

Okav Look at number rwc there. 

:t you would Do you see where it says 1 
thought 1 would have an opportunity to 
make a difference and work on a safer 
cigarette"’ 
v Um-huir. 

c I talked to a lot of my friends 


ij 

L" V 

is q 


: something : weald have ■-aid. yes 
: Q it seems like something ,*ou 

3 would have said But dc you recall scy-g 

4 n. six. that s trie question 1 

: a I just talc you 1 don't recall 
i Q Is there anyone that you knew. 

* other than Miss 3rentier, who cc-ld *e". a; 

5 whether this is a statement 'hat yea made 
4 or didn't make 1 

.0 \ You will have to ask other 
i: people I don't know that answer 
!0 0 I'm asking you. 

l) 4 1 don't know that answer 

• 4 Q What other people ' 1 

:5 a. I have no other suggestions 'or 
:6 you. 

i ‘ Q Okay Thank you. Look at three 
:S down at the bottom. 

:9 MS WERTHEIMER I'm sorry. 

20 could we have a page 1 

21 MR SHEFFLER. 1 forgot you 

22 guys don t have it. It's 1 '”, it's column 
22 one column one, down tow ards the 
2 u bottom 
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from college They said, you know, you 
are never going to be able to come back, 
veu can't go from tobacco back into health 
caie. Do you see that 1 
a. Urn-hum. 

Q (s that a statement you made to 
Miss Brenner or Miss Flynn or to anyone 
associated with Vanitv Fair 11 


? a 1 could have. 

;j Q Do you recall making it? 

:t a No. 

t: q is u something that you have 

. j said 'o someone else that they may have 
a gotten -1 

i5 t could have said it to somebody 

if else 

r q Who ’ 

:$ a I can't recall 

.4 Q Can you recall anything about 
:c this statement or anything about this 
2 t statement that Miss Brenner has put m 

22 this paper at the bortom of the page 1~6 

23 continuing to I"’ 

24 a I can'' recall It seems like 


MS WERTHEIMER Thank you. 

2 3Y MR SKEFFT-ER 
2- Q And it says, quote, the place 
j looked like a high school chemistry lab 
5 from, the l95C's. with a!’ sons of old 
s fashionedsmokmgmachir.es There was tie 
■ fundamental science being done Do you 

1 see that 1 

4 a Urn-hum. 

.y q is that a quotation arrnbutable 

.. to you’ 

2 a Yes. it is 

q Is that a quotation that you 

■4 recall telling - is that a statement of 
: 5 yours to Miss Brenner or Miss Flynn or 
s anybody associated with Vanity Fair’ 

. - \ It could be a statement l made 
,s i don t believe I made it. I don't recall 
.4 making it. 

2 'j q Okay Sir, do you know anybcoy 
2 ! that we can get trus to vertfy this 
22 statement us to whether you made it or 
2 3 not ’ is '-here any way that we can verify 
24 It ether than asking Mtss Brenner’ 


Curtin. Schneider & Lawrev 


Page 200- 


562630511 


http://legacy.library.ucsf.e^tiob(Eht|O^aOi0!((s«iS/.industrydocuments. ucsf.edu/docs/mtfl0001 




(B&Wi PROTECTED BY MINNESOTA TOBACCO LITIGATION PROTEC TIN E ORDER 


3n»- 4 % liiam q .s Wigicd 
VOLUME I J (NO V i 2) 


M-r-’i-G 


. No 

: q Look it number Four Which is 

: .oljmn t.nree. the second to last 
- parum-ph 
5 v Lm-hum 

•> q And it »:ate< -- aga.n, that's a 

* statement .n :he quotations It was an 

s ince<rucus society. he said And .n the 
; context that .5 Mr 'A.gand talking, 
j., right’ At leas: it's attributable to Mr 
|:. Wigind. correct” 
j.; -v 1 think that's what it ts, yeah 
Q And it gees cn to say, wherever 
| a you '.vent to dinners, to parties, the 3 4 W 
5 people al! stayed together they never 
!e mixed. And then there is some text that's 
1 * not in quotations saying many of the 
.? executives smoked although in private they 
A often talked about the risks. 

:0 And then it goes or, as a 
:: quotation, their whole corporate 
philosophy was in quotes, shit flows 
as downhill, you get paid very well, you have 
:■» lots of nice benefits, end quote Later 

: he recalled, quote, I didn't must anyone 
: at 3 & W. I w as a different animal, end 

• quote Do you see that ’ 

j a. Yes. 

i : Q Did l read it correctly? 

J -i a l think so You read well. 

]■ q Are those quotations 

• 3 attributable to Mr A igand” 

■ i a Yes thev are 

- 

1 1 ; q Sir, did you tell that to Miss 
1 :: Brenner ' 

'a I don't believe so 

:q Do you believe you told any of 

a it to Miss Brenner 1 
i? a 1 can't recall 

16 q Well, which is :he pan that you 
r don't believe you told M;ss Brenner' 

;s a All of ;t. All the highlighted 
A Q You don t believe you told her 
:i any of that” 
a No 

:: O There would not be anvbodv — 

I • 

:s strtke that 

;i Do you believe you told that to 

Curtm. Schneider & Lavrev 
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anyone ese that .he —av have gotten tr.- 
: from.' 

j a. I don't recall 

a q Do you believe you did'’ 

• i a l could have But I don : 

? recall 

- q Okay Lock at page 1 ~S. sir. 

3 Number five There at the top ,: s the 
5 top of the left-hand eolumn. about the 
id middle A quotation There were 
:j essentially two research and develop merit 
departments, they did the work :r mcotinc 
tj overseas end quote Do you tee that’ 

!4 A Yes 

!< Q Is that a statement you told 

:i Miss Brenner' 

a Not that I recall. 

.3 Q When you were okay When 
:? vou were meeting with Miss 3 ret net, did 
:0 you discuss the research that w as being 
: i done at B 4 W or be BAT ’ 

:: a Not that I recall. 

;y Q Do your saying anything ’c Miss 
;a 3renner about the research being der.e at 

. BAT? 

: \ No. 

5 q You never did' 1 

a a No. 

5 Q You are sure of that' 

a !'m pretty sure. I'm sure 

- q You are sure of that Did you 

3 ever discuss anyth, ng about the research 
v being done a: 3 & W? 

. I a Yes. 

: q You are sure of that 1 ’ 

\ Yes. 

; q Did you ever tell her anything 
a about research on nicotine at B 4 W” 

J A No 

.- q Did you ever discuss nicotine 

, ■ and the use of nicotine in the design or 
. 3 manufacture of cigarettes at 3 4 'A ' 
i i a No. 

q At B AT? 

I: A \0. 

:: q You are sure of that’’ 

a Yes 

;j So this quotation, sir. would 
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Brow-t 4 A .5 A.zar.d 

VOLUME ! 3 ( NOV::) _ 

not be something you wsjuid have told V.ss 
: Brenner, is th>»t correct? 

:■ v I den t thunk ! told M.ss 
i Bro-ier "hit natemem. mude '.hut 
5 staterne-i 

j q You ne'.er 'uked to her about 
" rtj«urcn. and development or work on 
3 nicotine 1 

j i \ Then you know the answer to ycur 
1 .0 quest ton already 
.: q Then you never told her this 

1:2 statement. is that right 1 
! :3 a That s right. 

:u q Miss Brenner did attribute this 
15 statement to you. did she noC 
;5 a Miss Brenner s atmbuting a 
let 0 : statements ;n here to me. 

:■} q Okay. Do you know any reason 
.9 why -.he would have wrtfren this statement 
10 and artnbuted it to you 1 

a You wall have tc ask her. I 
don't know 

Q There is no reason that you know 

ya of and there is no bob'- that vou know of 
i____:-:- 

: that would have made this statement 
0 attributable to Jeffrey Wigand other than 
j Miss Brenner ' 

a a. You wil! tc have talk to Miss 
j Brenner on that. 

~ q Okay [ will but I’m asking you 
' right new 

S a 1 think I gave my answer. 

9 q Which is 1 
;0 a I don’t recall tt nor do I 
.. believe I made that statement to Miss 
. 2 Brenner 

i: q And you don’t believe you made 
ia that statement to anyone else" 1 
15A (t i pOSS ible but I don’t think 
!« so. 

;■ q Okay. Look at the second column 
:? at number six. the second column, the 
.9 second full paragraph there is a quotation 
dO that begins, they could never get it 
:t fermented correctly They could not get a 
2; consistent taste or panicle size They 
could not understand the tactility of soil 
:u bacteria and hew' it worked on the narural 


Curtin. Schneider & l.awTev 
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Pue:: 9 


1 

1 


Page 2018 dug:-.-. 

: Q Is that quotation correctly 
: attributable to you' 1 
3 a It’s an accurate quotation. ;r 
a it's an accurate statement 
: Q It is an accurate statement 1 
i A. It looks like it’s accurate. 

" yes, from my recollection. 
i q From your recollection 1 

9 a Yes. 

:0 Q Is this something you told Miss 

t; Brenner 1 

;! a Not that I recall 

13 q Is it something that you could 

;u have told Miss 3rer.ner’ 1 

13 a 1 don't believe sc I don’t 

to recall. 

Q Well. I know you don t recall. 

!? But is it something that you could nave 
;9 told Miss Brenner or at the time mat you 
3'j were talking to Miss Brenner >Cu were nc ; 

:: talking to her about snuff or snuff 
products or the manufacture of same it 
:j B & w 1 

:a \ I didn’t discuss with Miss _ 

Paso 20 1 T 

562630513 


, flora, what w is -he affect of imm.or.i •: 

3 flora 

3 Most mo.s: snuff deteriorates 
1 after packaging If you can find a way m 
: sterilize tt you would slow up bacterial 
a fermentation and have 1 safer product No 
* one had done this for years 
s Then mere was a par out of 
9 quotations that says, snuff was a cntical 
ID product for B 4 W, A'lgand said. because t 
! 1 is, quote, start-up snuff for kids. Then 
ID there is an eltpsis. it was Sandefur s 
;3 baby, you have to look at the age somebody 
:a starts smoking If you don’t get them 
.5 before they are I? or 20. you neve: get 
16 them, end quote Do yea see that? 
r a. L’m-hum 

i 3 Q Now, sir. that quotation t> 

:9 attributable to you, is 1 : not 11 
20 A. Yes. 

31 Q It's talking about the 

32 manufacture of 3 it W snuff products, is it 
23 not? 

:a a Yes. 
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grow. i A iliarason -s. A garni 

volc'ms :? i , Nov! :,i _ 

I ^ I . 

. 3 retire r anvihing relative to 3 & A 

; matters 

j :■ v So you are very sure on that 1 ’ 

! 4 » :’m prerry sure. yeah. 

I 5 q ’ know you are prerry sure but 

j 5 tins is 'Ct thu' long ago. sir. :hut you 
I ‘ •vculdtT: remember the ccaevr of the scope 
I i of your discusstcr.a with be: Did ycu 
■ 9 ij'C discussions with Miss Brenner about B 
j Si. A "j R i D and irunutucrure of snuff 1 
1 a No. 

i ;2 Q You are sure of that' 1 

: :• a. Yes 

uq Okay. Have you told anybody die 

1 i 5 content of the statements that are 
:6 attributable to you tr. this column two of 
.page i”8 since you have been terminated 
: .s from B & W" 1 

:9 a Yes. 

20 Q Who? 

21 A Vtv attorneys. 

22 Q Any one else" 1 

:j \ Not that l can recall 

:u q Okay. So the only people you 

~~ * Page 2022 

; have ever talked about moist snuff and the 
: materia! that appears that we just read as 

2 number six was your attorneys, since you 

4 have been terminated from B & W 

5 A Cm-hum 

■> :j Okay And w hen you discussed 

' moist snuff with your attorneys, were 

3 those attorneys representing you in this 
9 action- 

.0 A Yes. 

i: q Have you ever talked to other 
:2 attorneys who are not representing you m 
A this action about moist snuff 
A a. No 

i; q And the attorneys you had talked 

16 to in this action that represent you -• 
r now ! understand yesterday we had some 
13 discussion about who this might be out 
:9 Dicky Scruggs was mentioned as somebody 
2'i who represents you although not appearing, 

21 do vou remember that? 

22 A Yes 

i23 Q Dicky Scruggs also represents 
bu the state of Mississippi, does he not' 1 


Curtin, Schneider & Lawtcv 


Page 

v I believe so 

2 Q Do vou -ndersiand. Mr. A':gard. 

: that Dick;.' Scruggs has two roles wnen ,t 
4 comes to dealing with ycu m terms of bus 
: role in *ep resen ting you :n thus case ur.d 
6 in terms of his roie of representing the 

* state against B & A using ycu as a 

3 witness, you under stand that” 

4 a 1 think understand that. yes. 
lb Q Did you ever have any 

:: discussions with Mr Scruggs with respect 
:: to moist snuff ;r. his role as someone who 
.3 is suing 3 & A" 1 

[4 A No 

15 Q As representing someone ->^sng 

L6 3 & W? 

;■ a No. 

• 3 Q You never had any discussions 

9 with Mr Motley or any other attorney 
2b about moist snuff 7 
2) a. No 

22 Q You are sure of that 7 

23 a Yes 

2 u q So the only discussions you had 

Page 212 

1 were with your attorneys for this suit 7 

2 a. I believe so. And the attorneys 

• from the Department of Justice as we!', is 
a attorneys with the ^Da 

5 Q Okay Now, let me. ust 

6 THE COURT Present counsel cr 
■ past counsel in this action' 

3 the WITNESS I m sorry 1 ' 

9 THE COURT Present counsel or 
,0 past counsef 

.: THE witness : think both. 

.2 3YMS. SHEFP-ER 
. :• Q Let me ask you about the past 
.4 counsel. Who are the past counsel you 
; nave had these discussions with 7 
;a a ! beheve Frank Doheny. Todd 
.' Thompson, some of the partners the-e. 

:j maybe Mike Him. Margolin Definitely 
people at Shea & Gardner Ron Motley ! 

23 think that covers it prerty well. 

2. Q Sir. I asked you just a moment 

22 ago whether you had conversations about 

23 moist snuff with Ron Motley and you tele 

2 u me no _ 

Page :o:: - p.,.3 7 
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i . a : don't tmr.k ! said that. 

! : q Al! ngm So you had 

I ; discussions about moist snuff with 
u crtome'-s ether than those representing 
I * jc.: v. 'hi> suit 1 
j - a He :> my per>onal attorney 

| ■ q He dcesr, ' rep recent you ;n this 

| j suit He is on record us saying, you are 
j a or, record as saying that 
\\ ! discussed it. 

j:: q He doesn't represent you in this 
suit: vou understand that 1 
a.. He represents me relative to 
this suit. ves. Not :n the state of 
Kentucky He is my personal attorney in 
other mutters related to this suit. 

Q Vou understand this suit :s 
Its 3 town &. Aiiliamscn versus Jeffrey Aigand. 
! ;9 for breach of confidential agreements and 
j;o tor fraud, misrepresentation and the other 
:i allegations in the complaint, do you 
understand that 1 
15 a. Yes, 

1 q A hen I say "this suit" that's 


,s 

19 

:o 

:i 

' 

. Zj 

24 


The C3LR7 Ahat gr: ..rds' 
sir alTkxTK He ,s making 
s pet ere s. mat w asr t a question Vou 
cannot launder through your persona! 
attorneys had no question mark at the end. 
it was just i speech 

THE COLS7 Sustained 
MR WALLACE Can you 
MR aloock He didn't say car 
you 

9Y MR SKE.-P-ES 

q Mr Aigand, let me ask you ’his 
question. Do you understand that to have 
an attorney you have to enter into a 
contractual relationship of some sort, is 
that your understanding'' 
a ’ Yes 

Q Have you ever paid Mr Motley to 
represent you 1 
a. Vo 

Q Okay Have you ever agreed to 
pay Mu Motley to represent you 1 
A N'o. 

q Does Mr Motley in his 


that I am referring to. okay 1 That's what 
you have been deposed m. that's what you 
are being deposed in today, do you 
under viand that 1 
a Yes 

Q You have told us repeatedly, and 
so has Mr Motley on record, that he 
doesn't represent you :n this suit Now, 
that's a correct statement, is it not 1 
Are you going to change now and have 
another attorney'’ 

a He does not represent me in this 
particular suit, no. He ;s my personal 
artomey 

q Sir. every artomey you work for 

cannot become year personal attorney •• 

A Ahy not ’ 

Q — simply by you saying so. 

Because you cannot launder information to 
attorneys by saying they are your personal 
attorney 

MR aLDOCK Objection. 

THE W7TNE55 7m not 
laundering my .nfcnTiation 


Page 2026 


representation of you, does he represent 
vou m any suit in which there :s an 
allegation about moist snuff and Jeffrey 
Aigand 1 
a Not yet. 

q Mr Motley represents you in 

terms of a pending case or a future ca<e' 
A. A furore case 
Q Is this a ease -■ strike that 

Ahen you had your discussions 
about moist snuff with Mr Motley who 
else was present 1 
a Just Mr Motley, 

q And where w as thus discussion 1 

A Charleston, South Carolina 

Q Alien 1 

a On ore of my visits in South 
i Carolina. 

i q How- many times have you visited 
:■ south Carolina 1 
a Three, maybe four times 

: q Ahen was the first time 1 

i a Early 19 •* late 1996 Early, 

i late. I can't recalt right now 


' 1 . 3 
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• Q 

Late 1990' 


. Q You went three •tmes How -nur;. 

: ' 

Or during 1996 


2 times did he rly you first, how many time' 

3 Q 

The first time you ever went to 


3 did he f.y you coach 1 

- Charleston -a as 1996 1 


a A I didn t pay mention to that. 

5 A 

L'm-hum. 


: Q Did he gne you the ticket or 

- Q 

Now. sir. where did you stay 


t did he reimburse you for the cos; of the 

* when 

you were in Charleston 1 


■ ticket' 1 

5 \ 

\Mie-e did I stay 1 At a hotel. 


8 a He from time to time has 

5 Q 

What w as the hotel 1 


s reimbursed me and from time - o tune te u- 

a. 

[ believe :t was the Omni 


:-3 pros ided the ticket. 

Q 

When was the second tune you 


Q Okay And who paid for your 

:: were 

there’ 


12 hotel bill? 

* 

Several months ago. 


; 3 a Mr Motley 

:a Q 

Where did you stay 1 


;u q Did he give you reimbursement 

•5 A 

I staved in the Hilton and then 


for the bill or did he pre-pay :he bill ’ 

;6 I staved at Mr Mot lev'5 home 


.6 a. Reimbursement for the bill 

q 

How long were you there 1 


,* Q Okay. What other reimbursements 

18 A 

Three days. 


:8 have Mr Motley provided to you 1 

19 Q 

And when was the third tune you 


;9 A. Parking at the airport, a tasi 

20 went there 1 


10 fare 

a 

About two weeks ago 


;i Q Anything else 1 

:: Q 

Where did you stay 1 


22 A No. 

a. 

Mr Motley's home 


;j q Now, the days th.at you met with 

:a Q 

How long were you there 1 


;u Mr. Motley, on the first occas'on. what 
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1 A 

Two days. 


l were you discussing 1 

2 Q 

It was two weeks ago 1 


2 A. His representation of me 

:• a 

Cm-hum 


3 Q What were you discussing ;n 

4 Q 

A few weeks ago I think you 


a terms of documents with respect to 3 £ ’A 

5 said. 

during the school year 1 


j a I didn t have any documents 

5 A 

Yes 


s Q What were you discussing with 

* Q 

Did you take off school 1 


• respect to the research and development 

8 A 

N'o 


j department at B & W 1 

9 Q 

'A'as it a weekend 1 


■> SIS WERTHEIMER. Can we j us; 

1C A 

Yes. 


.0 confer 1 

ll Q 

Do you remember when it was 1 


"HE COl'RT Certainly. Tm 

; : \ 

Two weekends ago. 


Miring. 

13 Q 

Two weekends ago When was the 


. 3 i Discussion heid off the 

[u founh time you saw Mr. Motley ’ 


a reccrd ) 

1:5 a 

I think chat was it that I can 


5 MR SKEEFLER 1m going to 

16 recall right now 


,e press the question. 

h 7 q 

Sir, who flew vou down there, 


MS AlOOCS IF you are going to 

is who paid for your plane ticket 0 


;8 press n farther, then I will object 

| 19 A 

Who paid for my plane ticket' 1 


, ; MR SHEFFucR. The question :s 

■10 Mr 

Motlev did. 


3 '. pending, he hasn't answered it 

•2! Q 

First class, coach class; how 


MS WERTHEIMER Could you read 

: 22 did he any you down 1 


;; the question back 1 

23 * 

Sometimes coach, sometimes first 


vrR # ALOOCK. : have let you go. 

;2J Class. 


;w my counsel says, too far on asking 


. 1 :.Qfs 
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j . cuestiern about conversations with ur. 

• : arrorrr- a hen it's a personal thin g 

j ; because the answers are going to be r.o and 
1 i ! tr.o.jht mavbe >ou would go away 
. f evenTuu'-y because be didn't taik about 
j s any of the -.-_ngs that you a are about 

I * If it •. no: rciru to ao wiv and 

' " L . ‘ 

I * you are going -a pe-stst. 'hen she is 
| a riant and 1 .should have out it off and 1 
;: :• now object 

THE COURT : was sitting on the 
.; edge at my sea: waiting for an objection 
Aher. the gue-stior.s firs; started. [ have 
a '0 sustain 

.; MR SKErFUER Your Honor. 1 
:S simply have to say a couple words in 
;* argument. ;f I may The problem I have. 

.s your Honor. :s simply this. We have had 
;? conflicting 'estirr.ony from this witness 
about who represents him and who 
d represents him in a hat. 

I understand no* he is claiming 
:j that Mr Motley may -• is representing 
:y him for personal maners which may tnciude 

. future litigiticn. Unfiled. 3ut the 
: problem ue base, your Honor, and it's a 
I very sene us one, Mr Motley represents a 
a number of plaintiffs. I den t have the 
: number but it's a large number, including 
? different states, nine, ten different 
■ states, class actions, individual 
i plaintiff suits, where tins man is 
i purportedly a a itness. 
to And he has represented on the 
:; record. Mr Motley has, that he has 
,; confidential information about Brown & 

: j Williamson's Research and Development 
:a Department during the tune this man was 

• :? there And he has spread that information 
.6 on the record in sar.ous actions against 

, * Brown & Williamson 
:S If indeed this man in violation 
:•} of has contract has given that information 
:o to Mr Motiey. I don't think any 

attorney-client privilege or work product 
:: protection can protect that. For two 
;; reasons 

:■> One. it's a clear violation and 

Curtin, Schneider &. Lawrev 


breach of his fid.ciary duty And ~-c. 
given :he representations he has made and 
Motley has made. 1 den t think that they 
can now claim 'hey nave been -verk.r.g 
together as attorney-client relat.cnship 
and backdate He has never paid h.m 
for attorney ssr- ices 

THE COURT Doesn't matter mde- 
the Kentucky law. 

MR 5KEF- E.R 3ut he has never 
entered into arty agreements that he 
represented at the last deposition wt’h 
Mr Motiey 

THE COURT ; don't knew abcu- 
Mr Motley Thus is new Yesterday 1 
spent a considerable portion of time on 
whether Mr Scruggs represented hum or not 
and had to view the one e’shibu and the- 1 
learned frem after we get into the Vanity 
Fair that Mr Motley did write a letter cn 
Dr Wigand's behalf io Vanity Fair in 
which -- I mean, he did attorney-client 
work 

MR SHEEP-ER That was 


Page :0}4 


l Scruggs 

; THE COURT I'm sorry,! thojght 

• I said Scruggs Did ! ncD 

a MR ALOOCK You said Motley 

5 THE COURT Did t sav Motley ' 

i I'm sorry. 1 have got Motley on my mtrd 

• Mr Scruggs yesterday, I sweated through 

« the mcming whether he was an attorney "or 
a Dr Wigand and then later or. in the day. 
tv lots of things goi into the record shewing 
that in fact Mr Scruggs did represent. 

.; did things involved ir. this suit m the 

• Brown A Wilhamson suit. 

i So, you know, that eased my 
; 5 mind. I started to say yesterday if 1 had 
; - known — a lot of times you hear things 
" later that would have made your job easie- 
. s m making a ruling 

So in any event, the same thing 
mav happen. He can have ten different 
lawyers, 3rown A Williamson has ten 
:: different lawyers. 

;i MR VEL LIMAN Maybe we need *c 

;a do this 1 think Mr Sheffie- needs to 

Page TOM - ?. 
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i establish the basis. "Hus s jn .usue 
: that has to be decided. This goes to the 
3 hear of the attorney-client privilege in 

i - this state. 

| 5 ( submit to you that this is a 

i i highly unethical, inappropriate, illegal 
■ use of the arc me >-client privilege ’0 
S launder information It cannot be the law. 
i 4 in this state, and I don't think the 
:0 cours in this state will tolerate this 
:: man cerrur.g :r here, haring lawyers. 

.2 just -- paying hint -- paying him to go to 
.3 South Carolina, giving him information to 
a ase against his former employer as a means 
.5 of circumventing not only his 
.4 confidentiality agreement, non-disclosure 
." agreement, but as a means of circumventing 
.% a lawful orde r of the court. 

;9 That cannot be the law- in this 
20 state And what we need to do is have Mr 
;i Sheffler set the record sc that we can 

22 make a motion to compel and if necessary 

23 get it up to the Supreme Court. This is a 
!:•> very serious breach of attorney-client 


and they locked at them And I _usi 

2 couldn't -ee that was - 

3 MR 5KEFFUER YourHonor .fi 
a may • 

? THE COURT Vow. we may be on to 

4 something new here today After sweating 

* out the hung yesterday and I thc.ght. 

5 aee. that's probably the toughest decision 
9 1 have had to make yet on this case Now 
to in retrospect -I didn t -ee whether ,s was 
;t -- where .t was so monumental After I 
!2 looked at those things it was just plain 

13 as you said core work product 

14 VCR 5KEFFUER. And 1 have no 
t; problem with the judge s ruling 

;6 THE COURT It may be the same 
iT thing with this attorney we are 
!S discussing 

[9 MR SHEFFLER It may be. but 

20 the difference is this and this ;s why we 

21 raise the issue we are so concerned about 

22 it. I will obviously seeking guidance 

23 from your Honor here Because the problem 

24 that we face is Mr Scruggs and Mr Motley 

?ag ; 

t work together on many of these class 

2 actions in Attorney General cases 

j And I have no problem 

u ur.dersiar.dtng that Mr Scruggs does 
: represent him in this case The problem I 
5 had was he wasn't identified previously 

* That's fine, 1 understand that for 

3 whatever reason he wasn't. 

9 But the problem 1 have is that 
tO when we got the doc uments say mg other 
u deposition outline, n raised the red flag 
.2 because we knew that Mr Scruggs und Mr 
.3 Motley -■ 

;u THE COURT .Are working on other 

t; cases' 

14 MS SHEFFUER Let me strike 
i~ that Mr Motley has deposed a number y 
;s people at B & W. He has used confider.ru: 

19 documents at B & W. He used a document 
;<j that this man produced in this case to 
2: examine a witness From B &. A A document 
22 that IS attorney-client privileged, a 
2? document that we have never given out to 
;u anyone other than this man for seme way 


Page 2038 : 

: ethics 

2 TKE COURT You can be right on 

3 the law Let me go back and tell you 

u about the documents 135. 150 and 163 I 
: looked at them and they were rather 
S innocuous to be ftank with you. 

MR SHEFFLER Your Honor. !‘m 
S not talking about Mr Scruggs 
9 the COURT : understand. The 
!0 same argument was made yesterday then w hen 
I viewed the documents they were 
12 absolutely — 

mr aldock None of it is the 
.4 m the record in any respect. 

!a MR SHEFFUER Here is the 
16 problem, your Honor 
1' THE COURT I couidn’t see any 
!3 difference yesterday if the questions that 
■9 Mr Scruggs worked on to examine u 
20 witness, if they had done it, they could 
2t have passed the work over to co-counse' or 

22 whatever you want to call him to Mr 

23 Scruggs And in fact. Mr. Scruggs said he 

24 prepared the questions for ’he witness. 


Page 2D : 
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! . -a h.icri u* will if. ■.ntc in '.he future 
; Our problem ii. ho* d:d Mr 
? Mot!*;, jet that document And ! have .t. 

■ a He produced it ■■ in the deposition. 

; ; during the deposition last time It was 
i s an attorney-client privilege document. We 
! ' "ilked i?c-t .t We put it under seal 
i 4 We then discovered that -t's being used 
; s against Brown & Williamson in another case 
in Ronda m a deposition, 
li Now. I don't know how Mr Motley 
got that document. I don't know I will 
not tell the court that 1 know that Mr. 

.4 Wigand gave it to ham. I don't know But 
5 it seems to me that there i$ information 
5 that Mr Motley has that this gentleman. 

. • Mr. Wigand. has or should he able to get 

3 for him and 1 need to discover that. 

;9 the COURT The distinction 

PO might be to not ask the conversation but 
if. it may be permissible •- and i'll have 
Iff to - don't jump. 1 have to think this 
:3 through, it may be permissible to ask if 
;a he has given documents to Mr Motley that 

Page 204: 

: were confidential. 

; Now. there ts a lot going 

■ through my head because !'m sitting here, 

4 and I may as well bring this up right now-. 

5 if I understand -- and I started to raise 

s n a while ago, but thought maybe it would 

■ be smarter just to keep my mouth shut but 

5 stnce we're getting into all these tough 

4 issues, and they really are. I may as well 
is throw this on the table. 

If I understand Dr. Wigand'3 
.: testuTiOny correctly, he is sitting here 
! 5 saying. ! did not tell Mane Brenner about 
;a the snuff, just to use an example, the 
15 oniy people 1 have told it to are my 

6 attorneys 

MR SHEFFLER. And Mr Motley 
is the coL'RT He says Mr Motley 
19 is one of his attorneys. 

MR SKEFFIER That's right 
:■ THE COURT He told it to fus 
!:; attorneys and he said. yes. those are 
];• statements I made but not to Mane 
|;i 3renner, 1 only' made them to my attorneys 


Curtin. Schneider & Lawrey 



. Which tn my mmd ruses the .si.e of •• 1 
: assume he :s saying .f Mane Brenner got 
:■ that she had to get ,t from my attorneys. 

4 which puts them m an ethical breach And 
s 1 think they would be permitted to defend 
s themselves, and you may get an oppcrun.ty 
■ m the course of this case to ex am. me 
3 opposing counsel | 

9 MR. 5HEFFLER Your Honor. ! 

.0 think we are going do have to pursue that 
it THE COL'RT t think counsel wt’.'. , 

have a right to defend themselves so ’hey 
:3 don t face a bar complaint, a disciplinary 
14 charge of giving up confidential , 

;? information. i 

;s Sol mean, there is a lot going [ 

; * through my mind r.gfrt now to be frank \ ith 
.a you. including, fur. what you keep talk-ng 
19 about t tend to agree with you as a 
23 principal of law but I think maybe the 
:i question is not what did you say. the 
:: conversation, but what documents did you 
:3 give. 

yu MR. milleman Attorney-client 



i privilege m this state, there has to be j ' 

: confidential communication for the purpo-c 

3 of securing legal advice That is the 
u privilege 

5 THE COURT That's right. 
b MR VOL LIMAN This State has 

■ taken a resmctive view of the 
s attorney-client pnvilege. 

a THE COURT May 1 say. after I 
13 saw the cover letter from Mr Scruggs it 
: ciearlv was -- without going into u 
:: again, tn detail. I think that was ? \ .13. 

■ 3 you know, it talked about potential issues 

4 m this lawsuit. ' 

5 MR MILL [MAN We are not 
talking about that We are talking about 

:* .ike Mr Motley now 
IS THE COURT He was seeking 

4 advice He. Dr. Wigand 

MR mu liman When he tells Mr 
: Motley or Mr Scruggs about confident.a! 

information of Brown Williamson, he is 
33 not seeking legal advice He ts 
:a volunteering that information to them and 

Page ID-C - - — 
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I . with the expectation. with the 
I ' expectation. as VC Shefflcr talked about, 
j ■ *hat .t will be used in other litigation. 

' j That destroys any pnvliege. any 
j • then a: are entitled to go into 

| i that. That :s rot confidential 
I " information tor the purpose of securing 
I s legal advice 

9 MR MDOCK That is purs 

;0 supposition. There is no basis whatsoever 
;: in die record for any of the statements 
:: Jim ust made, none 
:3 MR. \CL-3 -iaN Let me finish. 

;u He is using these attorneys ■■ what he has 
:? dene he ;s using these attorneys on a 
.6 twe-pronged basis. He is using Mr. 

:Scruggs and Mr. Motley, one. as a 
is consultant, as their consultant, that's 

19 one of his relationships with them. He is 
29 consulting with them He is working with 
:i them He is feeding them information 

j:; And number two, he is covering 
i:3 that up by calling them thetr attorney 
j;a And once he has a consulting relationship 

; with them, he no longer has a purely 
: attorney-client relationship and we are 
3 entitled to inquire mto anything that he 
j is doing as a consulting basts. The fact 
5 that he is trying to put it under an 
5 umbrella of attorney-client isn't going to 
" cut it in this state 
i I don't believe that's the law 

a and 1 dor.'i believe the Supreme Court 

10 would upheld that. 

. i THE COURT I understand your 

.; argument ;n regard to the confidential 
13 documents and I think I have answered that 
i i and that is that unless I hear an awfully 
13 strong argument from you all I believe 
maybe it would be a proper question to 
r Dr Wigand have you given confidential 
is documents tc Mr Motley. Mr. Scruggs, 
n or- 

20 MR SHEFF.ER He ;s going to 

21 deny that 

:: mr \L3CC'< \'ot with Scruggs 

23 You can ask whether he has given anything 
;•» to Motley He has never been a testifying 


Curtin. Schneider & Lawrev 


*:mess for Scr.ggs Scr.ggs he is a 
: lawyer 

1 MR SH5FFT.ER He has never 

- been a testifying witness for Scruggs’ 

/ MR. \LDOCK Ex per. witness. 

- There is nothing in the record and :he 

- denials are ,n ihe record. With -espect 

S to Mr Motley, you can ask the question 

9 Has he given documents to Mr Motley 

10 MS WERTHEIMER Let me ciar.fv 

1 , There are two points 1 think that need to 
:2 be made because the relationship has been 
; 3 testified to. h’s different as between 
;u Scruggs and Motley. 

13 MR SncrFLER 1 understand 

is that. 

MS WERTHEIMER With respect to 
;8 Mr Scruggs there is. as the judge pointed 
;s out. a fairly detailed retention letter 

20 setting forth of the terms of retention. 

21 There is subsequent back and f crih about 

22 this very litigation. 

23 There is testimony by Dr Wigand 
2a that he has never been retained as a 

Page 2046 

1 non-testifying expert or a testifying 

2 expen by Mr. Scr-ggs Ar.d there i.s also 

3 testimony that Dr Wigand gave VLt Scruggs 
u documents. 

< So with respect to Mr Scruggs, 
o we would object to a question about what 
' documents have you given Mr. Scruggs 

8 because Dr Wigand has testified he has 

9 already given documents. 

;u THE COURT I think Mr Shefflcr 
i; said it's okay with Str. Scraggs 
:: MS WERTHEIMER And ' think - 

: * Okav With respect to Motley -- But Mr 
.a Miiliman had a very- different argument 
■ With respect to Mr. Motley 
Dr Wigand has testified that he has been 
retained as a non-testifying expert for 
, g 9 Si W matters 

9 THE WITNESS N'Ot B & W. 

20 MS WERTHEIMER Pardon me. 1 

21 misspoke For non-B & W matters Soyc.: 

22 question about what documents were given 

23 Mr Motley we would permit because yor arc 
;u entitled to ascertain for yourself your 

' Page ICC; - p_ 
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?ii -.: 

claim of laundering 
: '•IS SHSFF1.ES If I just may, 

■ j i m net going to beat this horse anymore. 

• year Honor 1 think as well. ! need to 
: 5 ask him about .nformation, document or 
i - otherwise, and hers ;s the reason why 
j ' I have had sene experiences 
i s with • • 

i 3 THE CCCR’' ! weald enlarge upon 
. •; t. You could ask ham about documents he 
j,. has given him or availability of those 
i:: documents. 1 think would be permissible 
j :• in other words, if he says, I didn't have 
| them •• because 1 think he has already 
jsaid that he didn't take documents from 
1 A Brown £ Williamson, but if he says they 
:* are available at such and such a place. 1 
think that s a proper question. I would 
i9 let you go that far 
:rj fun, let me clear up a thing or 
:i two Mr. Milkman. I would agree with 
00 most of your statements except to maybe 
:: one or two little points under the 
Cu K.errucky law and that is. my understanding 

Page 1 
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. Modes ire rw; dirfe-en: tnir.g' ! think 
: counsel recognizes that. 

0 The ocher thing, your Honor, 
a like 1 said 1 ion t want to beat this 
: horse completely tc death. There have 
s been obvious disclosures of informuvor. 

‘ It may be because -- 
s THE COL'RT You know that 
? because -nose things are naming ip ,n 
iO other lawsuits 

:: MR sHEFP.ES. Also because of 

to the point you made about the Marie 3ren-e- 
:} article, we know Mr. Scruggs has talked to 
.4 Mane 3renner there is cornnur.tcaticns book 
.5 and forth. Whether she talked to him 
.6 about this quotation, whether she get it 
;■ from him or Mr Motley or whoever. I don't 
:S know. I really know we have to discover 
19 that 

00 Based on the testimony we have 

Oi here today, there is only two sources of 
00 that information. Mr Wigand or his 
03 attorneys. So Mr. W igand says he didn't 
Oa do it. 

:Co‘G ?• 


; is there does not have to be a fee paid. 

0 !f you go in to seek advice from an 
J attorney and the attorney says.! don't 
u want the case, it's still confidential 
| 5 under the law. 

! * MR mT_.IMa.V 1 agree with 
| " that. Your Honor, the point I’m making, 

! s they can have the most airtight retention 

9 letter in :he world 1 don't care what 

10 the retention letter is. that still cannot 
| : operate as an umbrella to launder 

i.: information to be used against your 
!: 3 employer. 

i ;u That retention letter cannot be 
15 used as a seal to just -- a cable line to 
1; run everything through. 

1" THE COLRT Mr Milliman. I tend 
!? to agree with you. 1 didn't see anything 
19 to that extent yesterday in dealing with 
:u Mr. Scruggs Vow as far as Mr Motley, 1 
:i have no idea. 1 haven't heard enough about 
5; that yet 

MR SHEEP.ER We are talking 
:u about two different things. Scruggs and 


l N'ow, putting that aside, and we 

: will investigate that, and there is 
' another avenue for us to investigate -vc 

4 can ask the attorneys, it may have been 

5 inadvertent waiver, it may have been a 
tj direct waiver, it may have been a 

■ communication that was never mean: to be 
3 confidential in the first place 
u I don’t know if Mr Wigand can 

0 make that distinction and that’s my 
.; problem. 

.: THE COL'RT : think you would be 

.; permitted to ask him if he has agreed with 
,4 counsel that they would divulge any 
:• confidential communications 
:* MR SHEFPueR Well -- 

THE COL'RT To Marie Brenner 
,S MR SHEFR.ER Let me explore 

;9 that then, your Honor, 
r, MR. M30CK There are also mere 

;; possibilities, you know There are 
;; possibilities that we are not supposed tc 
;a talk about. There is justice, there :s 
;a Fu>x there is Palladino. 

Page 
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1 - l 'S- ~ • 

MR SHErFLEA Well. PallldltlO 


. regarding m> employment, yes 

2 he has never had commumcmens with 


2 Q Okay. Have you hid dtSC-sstons 

; except to ask him what he investigated md 


3 with him. sir. and you ate being -- let 

a get the dossier 


t me just say. [ don't know that that's 

5 MB A.DOOC That s true 


5 completely responsive given the ’»t par ; 

- MR SHcFFLEA If Mr 


f of the answer. Have you had discussions 

‘ Pull lino, as ar. lgen.t for Scruggs. 


* with him about 3rown 4 Williamson's R 4 D’ ! 

S relived the information, 1 would still 


i a Have L revealed to Mr Motley R 

9 argue it's waived 


9 4 0 technical matters, no 

:') mb ALDOCK If he had other 


to MR sHEFFEEA : have to press 

: i sources - you try your law suit the way 


;! the question, your Honor because he keep' 

you want. You have not quite closed ar. 


:2 modifying it. i 

ironclad box by any chance 


13 Q Have you had discussions with 

; i MR. SHEFFLES. We will proceed. 


;u Mr. Motley about Brown 4 Wilharr.vcn s R 4 

ti Your Honor, and see what we can do. 


. X D? I 

;s 3V MR SKEFFLER 


;S a. In the broadest sense, yes. j 

f Q Have you ever discussed Brown 4 


r then. 1 

iS Williamson documents with Mr. Motley 1 


A Q Okay Have ycu had discussions 

19 A. Vo 


.9 with Mr. Motley about 3 A T 1 

20 q Never 1 


20 A. In general, yes. 

:i a No. 


2i q Have you had discussions with 

22 Q There has never been an occasion 


22 Mr. Motley about 3 AT's Research 

23 when he has asked you about the existence 


22 Department at Southampton 1 i 

2s of a Brown & Williamson document! 


24 A No. 


Page 105-1 

' .5c ■ 

1 a. No. 


; Q Okay Have you ever discussed 

2 Q Has he ever asked you about the 


: with Mr Motley document, the ex.stence 

existence of a B AT document' 1 


2- of documents or the non-existence of 

u a No 


4 documents -- 

5 Q Never discussed a B.A.T 


5 A No. 

•> document in any shape or fashion 1 


$ q At •• let me finish the 

' a I did not discuss any B 4 W 


* question - At either B 4 W or 3 A T 

i matters with Mr Motley other than legal 


s a No 

9 represent outside of -- 


u q Never had a discussion with him 

id Q Outside of? 


at alt 1 

a I don't discuss any legal 


; a Vo 

1 2 actions that Mr. Motley is involved with 


.: q Well, let me refresh your 

is with Brown 4 Williamson. 


.3 recollection, sir Did ycu testify in a 

• a q 1 don’t understand that answer 


4 ;ase of Moore versus Brown 4 Williamson. 

;j whatsoev er. Have you discussed, and this 


25 et al 1 

,6 question •• you don't have to tell me the 


a a ! believe so, ves 

r content of the discussions, just have to 


- q And did Mr Motley examine y ou 


18 answer whether or not you have had any 

19 discussions with Mr Motley about 3rcwn & 
:c William son or Brown 4 Williamson's R 4 D 

21 You don't have to tell me what they were. 

22 just tell me whether you did. 

25 a, I have had discussions with him. 

2a yes. about my - during about -• 


:•> in that case 1 
. ■) v Yes 

q And he asked you questions about 
2 the documents and the existence of 
:: documents and the destruction of document' 
;• at Brown & Williamson and BAT. did he 
2 J not’ 
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a I be i icv e so. yes 
q Okay No*, sir, are you telling 
us that you never had a discussion with 
hirr. uoc.i that subject' 1 
a Other than *hat was in the 
co-rt. ye* 

q You never talked to him before 
that about that ’ 

V. No 

3 Did you ever talk to anyone 

associated *:th Mr Motley about that? 

A No 

Q Your testimony is here today 

that vou went to down to Mississippi and 
never talked to any of the lawyers in that 
case who called you as a fact witness, is 
that correct your testimony, before the 
trial a ith respect to the matters that 
were eiatruned with youl* 
a There were several brieF 

meetings but the focus of the meeting in 
Pascagoula was the “ID 
q You told as also it was boating 

and sailing 


i A Yeah. 

: MR 'A.ail ACE Baseball 

3 Q Oh. baseball What I am asking 

a veu, sir. ts did you ever before the Moore 
1 : case - now Mr. Motley didn't represent 
s you before the Moore deposition, did he 0 
' a Urn-hum. 

i Q In any capacity, right!* 

9 a That s correct. 

.: q Did you ever have a discussion 
it w ith Motley, anyone associated with 
:; Mot lev, or his co*counse! about the 
; t matters you testified at the Moore case"’ 

|.u a I can't recall t just can't 

ii recall specifically 

is THE COURT Let me see if I 

1 * understand something. You are saying that 
;g Mr Motley never represented you prior to 
i9 the Moore case, the Mississippi case; is 
:0 that correct'’ 

:s THE 'ATTNES5 That is correct. 

1:: In fact. 1 first met Mr Motley in 
23 Mississippi. 

;u THE COURT Clear me up on one 

Curtin. Schneider & Lawrey 
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: mors thing I thought .i -was Mr Scruggs 
: that flew you for, lack of a better. Tew 
J you to Mississippi 
u THE WTTMSi Y'eah 

f MR SHEFr.ER See. Scnggs and 

6 Motley work together They ire pamers 
* in this litigation, 

1 MR at DOCK They are not 

5 partners, 

:0 MR SHEFR.ES In this 

it httgatton they are co-counsel They are 

12 collaborators 

1 3 THE COURT Now I understand 

;u MR SKEFFLER They certainly 

if are not partners 

16 MR ALOOCK They are not 
f partners, 

18 MR SHEFFLER. They would be 

19 the richest law firm in the world if they 

20 were. Mr. Motley is the person who 

21 examined him Mr. Scruggs ts the person 

22 who arranged all the transportation and 
21 the service of subpoena, Mr Scruggs is 
24 the one who walked in the door with run 

1 with his paralegals after meeting 

2 beforehand, that's why they were late. Mr 

3 Scruggs is the one who represented on the 

4 record he was not there representing 

: Wigard, Mr Motley represented on the 
6 record he was not there representing 
■ Wigand. 

3 Everybody was saving, he has 
9 just come down her to talk about Brown 4 
;o Williamson Then they proceeded to usm 
.; hun a lot of specific questions Mr 
i; Wigand says he can't recall where the;, got 

13 this information, he can't recall ever 

14 talking to them about it 

15 Your Honor, we kr.o* he has hud 

16 meetings with these guys !'mjus: try mg 
;' to pursue thus as much as I can because 
;8 obviously they asked Him bpectfic 

19 questions coming from something And it 

20 seems incredible to me after all the 

;; shenanigans about back and forth, service 

22 and everything else, that he never sat 

23 down and talked with them at all. I mean 

24 that just doesn't hold water, your Honor 
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"HE cclat Some of these 
documents - 1 heard von say something 
about a Florida case. Were these 
doc oarer, is ised n the Moore case .n 
Mississipp. 

sir eheefuea No. they were 
not. We will jet into that later But 
there was -- the deposition is not 
closed, they are stil! on their direct 
esamination, it was adjourned, and there 
ts a iot to go here 

But that's the problem, your 
Honor. That deposition ;j still ongoing. 

Mr Motley's examination of Mr Wigand 
will continue Now Mr Wig and is claiming 
that any discussions he has nad for three 
days with him are all communications 
relating to something that he has a 
private litigation to come about. 

Your Honor, we think that's 
grossly unfair for a number of reasons 
First of all it's unfair for sheer 
discovery purposes, you can t -- you 
can't say the guy :s a fact witness: I'm 


: meets with other attorneys to reveal 
: material about Brown &. Wiilu -on to he 
:> used against Brown & 'Williamson in cases 
a And that's what Mr Motley is dong 
5 He flies him down, puts him up 
i in note's puts hum up in his house for 
■ days on end It may be - 
s "He COURT When you are =ay;r.g 

9 material, you are uLking about documen:.;' 

,0 MR. SHEFFLER Information. 

;; information. Our breach is related to 
:: confidential information And according 
is to him, as he has testified in the past, 

;a what he does is interpret documents bused 
t5 upon his knowledge 
15 That, we argue, your Honor, is a 
;■ breach because we argue - and we can 

18 argue this out at trial: it may be a 

19 question of be being fact. ! don't uhink 

10 it is given the record. Bui we argue that 
:: the only thing this man know; about 

11 tobacco he learned at Brown fL Williamson. 
;? And the only reason he is valuable to 

;u people like Motley or Scruggs or any of 
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going to come down here and take his 
testimenv und work, with him for months and 
merit's and months, and then say you can t 
get any of that: even though he is a fact 
witness.!m his lawyer for other matters. 
That's a problem, that's what Jim was 
alluding to. 

The other problem is. your 
Honor, and I think it's a real one, is I'm 
not sure -- wten Mr. Motley says he is 
retained him as non-testifying consulting 
expen. what that relationship was. I 
mean, he is non-testifying consulting 
expert in tobacco matters The only 
tobacco company he ever worked for was 
Brown & Williamson, the only information 
he ever got about tobacco I think the 
record will speak for itself 

And I think on that score, the 
fact that this deposition is open and he 
is a fact witness and meeting with Mr 
Motley during the time is what this case 
is all about. We allege in this case that 
he breached his information every time he 


1 these other plaintiffs' attorneys who are 
: suing tobacco companies is because of bus 
* title and because he claims tc know 
u information as a resJt of being 'he head 
< Of 3. Sc 0 for four years 
$ Now. whether he knows any 
- information or not remains to be proven 
i But certainly hts representations. I'm '.he 
9 head of R & 0, and I worked for 3 & 'A tor 
.0 four years and 1 reviewed all this stuff. 

. that went to directly to what he was 
.1 talking about ;n the Moore case tor r cur 
:j hours. He s going to 'estify further in 
:a Moore; we know that and he is working with 
Motley during all this time. Surely we 
5 can get mto that information 

MR alDOCK Can 1 be heard your 
.3 Honor" 1 

19 THE COURT Sure. 

;o MR ALDOCK. The contacts with 

;; Motley have been explored and can be 
:: explored, and they are isolated. They are 
;; a weekend here and a weekend there 'Aha! 
;u documents he consulted Motley about hi- 
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been explored. it's never been 3 & 'A' 
documents He has asked wha’ '.he subject 
■a as. .( a as R. J Reynolds for one 'Jung 
and was a hates er 

Whatever it was. he has llwiy; 
said it a as never 3 & A There has never 
been anything on ire record that he 
discussed with Motley anything about the 
con’inuing deposition. He has had three 
weekends since and he has explained them 
as something else So the idea that 
Mctiey -S preparing his continuance of 
the deposition against 3rowr. & Williamson 
w ith information from this man is net 
is against what is stated in the record, 
that voa have gotten from the witness. 

You have no other basis for it. 

Motley ;s an expert in what he 
is doing He hats no troable framing 
question; without any help from Dr. Wigard 
w hen he gets him there This is not a 
problem for him He knows what he is 
doing in ihose litigations. You could dc 
■he same So the fact that 'he deposition 


MS 5 Hy;r : j In South Cir:,.na 
: where he went to see Mr Motley for throe 
; weekends Maybe what ! should do a<k 
a at that few mere quest tori abcat the AW 
: and we can -ee ,f ine baiar.ee of it was 3 
s & W 

The other thing Mr Aldock -aid 

8 that! do believe is inappropriate and 

9 wrong is that Mr. Motley did net ask 

ib questions that would saggest iha: he had 
i: pre-meeting; or meetings with ethers who 
id had pre-meeting; with Mr A'igar.d abe^t 
; j specific points with relation to Brow-r i 
.a Williamson. The depos.tion. your Honor. 

; * is under seal. W'e can go through .t if we 
is go off the record under seal. There are 
i' specific questions m he'e as we used last 
iS tune The question about coumurtn being a 

19 rat poison could not have come 'o Ntr 

20 Motley From reviewing srutf 's’o one has 

21 ever said coumarn :s rat poison because 
20 it s not It's a mistake that this man -- 

23 it's a mistake that this man has made and 
:a nobodv else because everybody else know- 


i isn't closed, it seerm. '.o me. doesn't 
: change anything Other than you can ask 
3 him. are they talking lbout Brown & 
a Williamson when they talk. 

* He nas answered that question 

j no He has answered the question that 

* there were no documents, no And the only 
■ general things that you have gotten him to 

; say is w ;th respect to the future lawsuit 
where he obviously doesn't w3tit to talk 
.; much farther And I don't think it's 

12 appropriate for you to probe much further. 

13 and you haven't. So l will leave that one 
;a aside 3ut that's just in case we get 

:i there later. 

IS MR. SKErnUER dust in response 
1 “ to Vlr Aldock's comments 1 would simply 
.8 sav m one 'espect it's true that we don t 
19 have any idea of what he really talked 
29 about down there except a;R and in general- 

2 1 3 & W and B A T And that is true. And 

22 maybe what! should do at this time 

23 THE COURT When you say down 
:a there, you are talking about Mississippi. 


page 3066 


1 it's coumadin He was the one who made 
; the mistake How can anybody else have 
3 told Mr Motley that, to ask 'hat 
i question' 1 

5 THE COURT There is a way it 
t could be done, and that is - so far we 

* have just explored in regard to Mr 

3 Motley He says I didn't give documents. 

4 I didn't discuss it. There is no 
.0 objection to that But there is an 

I obteetten to including Mr Scruggs us ! 

.2 understand it. but now you tel! me -• and 
.3 that's why I wart to remove the confusion 
u - that Mr Scruggs and Mr Motley both 

• 5 were handling the Moore case ,n 
:5 Mississippi as co-counsel. 

MR SKEFFuER That's right. 

.8 your Honor 

19 THE COURT It would seem 
; i logical then, and you are going to j ump 
agin. 1 believe I may have to rum on the 
fiucet here and let him explore document- 
and conversations with Mr. Scruggs 
;u secuuse if Mr. Scruggs took it under 
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Pace 


. io-calied confidence and (hen said to Atr 
: Motley, her: you 30 at him. and he says! 

5 have had r.o conversation with Vlr Motley, 

•1 which may be true, but he has had 
1 5 conversations with Mr Scruggs and they 
j 5 arc co-counsel, t have got to give 3rown 4 
j - 'Viiliarr.scn their opporrar.it> to try to 
l s show tha* .here has been other alleged 
9 breaches of the confidential tty contract 
:o by div-ulging information and possibly 
1 . documents I don’t know how -* I've got 
id to balance :t. 

;3 MR aLDOCK YourHonor.it 

seems to me there are two sets of problems 
:5 here It is not a balance It is 
16 absolute Mr Scruggs had the 
1 * relationship He had an attorney-client 
is relationship, this man has a right to rely 
!9 or. that artomey-client relationship 
If) If Mr. Scruggs subsequently does 

:: something wrong with regard to the 
22 information he legtnmately gets from his 
client that his client has a right to rely 
2u on and it’s his privilege, Mr Scruggs may 

Page 10^0 

1 have other problems. But they are not his 

2 problems And they can't be waived as 

3 against him It’s a separate thing 

j whether \Lr Scruggs has done something 
; 5 wrong, and they can explore it wherever 
! 6 they do 

I - Your Honor can't let this man, 
i y who relied on a retention agreement with a 
I 9 attorney and gave things to that attorney 
:0 and conversed with that attorney, to be 
: waived for the proposition that possibly 
;; they could speculate that Mr Scruggs has 
1 3 done something that may or may not violate 
1 a the ethical rules of the state of 

15 Mississippi 

16 THE COCRT Wait a minute now 

17 The things I answered yesterday dealt with 

1 a the Brown 4 Williamson work product and so 
t9 on and so forth. If Dr. Wigand did 

20 testify - and he has reminded me that he 

21 did testify about coumann in the Mocre ■ 

22 case, and that •• that's not seeking 

23 legal advice when he goes to an attorney 
2a down there 


When he talks to Mr Scruggs 
; about the 3rown 4 Williamson potential 

3 case that he is either going to sue or 

4 Brown 4 W:)liam»cn ,s going to sue him. 

5 tnat s all right. ! mean that's clearly 

5 protected. I think, by the work product 
" ■* by the privileged common.cat.ens 

s confidentiality. Bat when he talks w.th 
•» either Mr. Scruggs or Mr Motley about 
.0 things that Brow-, 4 Williamson allegedly 
;, did of putting coumar.n m the tobacco or 

12 whatever, I don't see how that's seekmg 

13 legal advice That's -- I think 1 need 
:u to let him explore that in -egard to h.s 

i? discussions, did he discuss coumann with 
!6 either Mr Motley or Mr. Scruggs That's 
1 ' not seeking legal advice 
ta mr aldock Absolutely, your 

19 Honor, because the defence in thus case ,s 

20 that he has a public interest right to say 
2 t things that are a crime And with regard 

22 to the coumann, he talks to Mr Scruggs; 

23 that's pan of his defense, so he has 

24 given all that information, he has giver, 

Pag; 

! everything to Mr. Scruggs about whether re 

2 can say this, whether he can't S3y that. 

3 whether he is reporting a crime, whe'her 
u he wasn’t reporting a crime So he has a 
? right to talk to Mr Scruggs and an 

6 absolute need to talk to Mr Scruggs about 
' all of ihose things. 

3 THE COURT Then hew can you 

1 hide behind the privilege and yet they use 
it m the Moore case which totally - 
, 1 MR ALDOCK They have to get 

.: that cut of the Moore case There .s no 
: • justification for breaching his privilege 
:u here for relying on his attorney because 
of their view that the attorney in 
;i Mississippi, m other litigation, has done 
T something that they think is improper 
,3 Thev can pursue that there We can t 
9 waive his privilege in dealing with his 
:n lawyer 

2 , MR 5HEFFLER Your Honor. ;f 1 

22 may be heard. 

23 THE COL'R- It's already been 
;u waived in the Moore case at least. 

Page 10*’ ?•- 
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P^: 

MR MDQCX Vo. 

j : MR SHEFFUER. Your Honor, iff 

1 .. irii;- "usi address this.I think I car. clear 
j a :i ;p I'm ioi impunmg Mr Scruggs. I’m 
i 5 not imp .rung anybody. Vm simply saving 
j : the ^tatemerts were made, the statements 
l ■ came' from him. and the;, acre testified io 
s Furthermore. he a as given the 

; 9 opportunity to suy at thai deposition, [ 
j: ‘ earner talk about this because of the “10. 

|;; I carnet talk about this because of 

confidentiality agreements; I will go with 
.; vou ■■ because Mr Bezanson, who was 
a taking the role of lead counsel for Brown 
is & Williamson, said to Mr. Wigand white he 
;s was on the stand, lock, you base a 
i’ confidentiality agreement, there is a TRO 
,S in place, come down here and talk with me 

19 about this stuff in accordance with the 

20 trq don't reveal confidential information 
2 t •- there are those two vehicles in place, 

22 but he did not avail himself of that. Ae 

23 argue that's a waiver. 

:a MR aUDOCK He can't have 

Page :0*4 


ii :.9h 


; pursuant to a court order, ne was ordered 
i to do it Thai cannot be a waiver 
a MR SHEFFUER Yes. it can. 

5 Let's follow’ rhe court orders a minute. 
i vour Honor There was a court order that 
- said that it was ret a v iclaticn of the 
5 management order to have the man get down 
9 there and testify quickly 
,5 THE COURT Wait a minute 

11 There is an easy answer to ;t. and 'hat is 
:: if it's under seal down here, 1 think you 
13 can explore it up here and put that under 
ja seal, j’ust as you have done on pan.-, or 

1 5 this record. 

16 MR SHEFFuER Fine 

;? MR. aLDOCK He can t explore 

;8 what be said to Mr Scruggs, that , 

.19 absolutely privileged 
20 THE COURT How in the world, if 
;i he has acknowledged now that coumann was- 

22 the wrong cberrucal or composition or 

23 whatever - 

:a MR SHEFFUER He has he said .: 


• _ust at a deposition and under seal, and 


I . waived, your Honor, because he testified 
: under a court order 

' ; MR SHEFFUER He had two court 
a orders. 

; MR m_ooc:< it can't be waived 
1 when you are ordered by a judge to do 
" something. 

S MR sHEFFUER He could have 

9 said. 1 cannot testify to that 
;o mr aldcck Vo, you can't do 

ii that You can t waive when a judge order: 
•2 you to do something. 

:3 the COURT I don't care if it’s 
ia in order or not, if he testified, that's a 
i5 public •* that whole record there isn t 
:5 under seal, 'he enure record isn't, is 
r it? 

18 MR SHEFFUER V'O. 

19 MR aLDOCK The deposition is. 

20 MR 5HEFFv.FR, The disposition 

2; is under sea! 

22 the COURT He testified on the 

23 stand as 1 understand it. 

;u MR aUDOCK V'O. under seal. 


1 was coumadin, 

2 THE COURT Yeah And nobody - 

3 somebody got that out of his head, scrr.ercw 
a Mr Motley got ahold of that Ar.d 1 think 

5 they are entitled to explore how in the 
i world -- 

MR ALDOCK There w as also 
* dtscussions with the media although 40 
9 Minutes hadn't run. 

;n MR. SHEFFuER: SO Minutes never 

i mentioned rat poison The only person who 
.2 mentioned rat poison was hire. 

:j 'HE COURT it's been m the 
a press. You all showed me exhibits that - 
< MR SHEFFUER After Moore 

MR .UDOCS They have asked him 
; ■ at length what he testified to in 
:S Mississippi and what the basis of it is 
;3 MR. SHEFFv-ER We have never 

:d asked that. 

:: MR \uDOCK You've asked him 

22 about what he testified to 

23 MR SHEFFuER I'm sory [ 

;u thought -- _ 

Page :0‘• -7 
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Page TO" 

Page I 

MR xuDOCK You cross-examined 


: at in camera yesterday Thai s altogether 

2 rum for a week on that. We have nad that 


2 different. 

3 examination. What they can’t do is go 


; mr uetock 1 see the 

4 back end sav let’5 talk about all the 


4 difference between Motley and Scruggs. ' 

< conversations vou have had with Vtr, 


i don’t see the difference between how -- 

« Scruggs because that’s an absolute 


S where the slippery slope goes on Scruggs 

" privilege With regard to Motley on other 


' Who he talked sc. fine, but it’ s a 

s Tunis, that’s different. 


3 question of hew far he goes But f he 

a THE COURT I’m not going to let 


9 keeps going, 1 don't see where there ;s a 

10 nin explore even.- conversation he had l 


10 stopping point 

.. think the proper question is who all did 


: s THE COURT i have already said 

veu talk to in regard to the coumann 


12 that he may explore -- Mr Sherfler you 

:3 And vinous ether things that came out in 


:3 may ask the witness questions ,n regard to 

\ [u that -- 1 would confine it only to - 


,a his testimony in the Moore case, the 

j;: MR \lDOCR Who did vou talk to 


iS Mississippi case, that you know- has to 

• 16 but not what' 


iS come directly from Dr. Wigand to somebody 

;t' VtR SKEFF2.ER. Y'oui Honor, this 


if to pose chose questions. 

! i s is absurd The man has waived the 


;g vtR. SHEFFLER. Okay 

19 privilege His tawvers have waived the 


19 THE COURT That’s poorly 

if pnvilegt if there ever was one The 


20 worded, but 1 think you understand what 

:i problem is. vour Honor, this is exactly 


21 I’m saying. 

:: what we have been saying is happening all 


22 MR SHEFR.ER Your Honor, do 

the tune 


23 you want to put this portion of the record 

:u He goes down there, he meets 


2 u under seal? 


Page :0T8 

’age 

1 with law-vers. it’s inconceivable that he 


, THE COURT 1 think so. 

2 aid not meet with some law-ver and tell 


2 MR. a HE Free ft We are going to 

j him. hev, thev are using coumann which is 


3 be referring to the Moore transcript 

■i a rat poison in pipe tobacco. 


a THE COURT 1 don’t want :o 

: There was never a media story, 


? violate the Mississippi judge s order If 

t, -here was a never any allegation about 


‘ it's under seal there, it's under seal 

- coumann being a rat poison until Wig and 


? here Wail a minute Did you :o 

i told it to some lawyer in Mississippi in 


s take a break, or did you want to get at 

9 the Moore case 


9 It? 

10 THE COURT. 1 don’t have any 


13 MR SHEFFLER 1 did. If he 

, i difficulty with it He made these 


U wants to take a break •- 1 don t w ant to 

! i: statments in a court of law. They arc 


;2 take a break in the middle of the 

allowed to explore how in the world •- who 


13 questions, so if we are going to take a 

;■» he told that to so he could be asked those 


is break, let s take it now 

i; questions 


i; THE VTDEOGRAPHER Going off the 

1 i MR SKErF.ER We will put it 


,g record, it's approximately lO'OI 

under seal. 


: ■ (Recess taken ) 

iS THE COURT That’s not 


:s THE COURT Are you going to 

19 difficult 


19 want all of this under seal’ 

20 MR SHEFFLER Ef it’s that 


20 MR SHEFFLER 1 guess we will 

2t problematic, let’s put it under seal and 


:: have to.Judge 

22 egg we will go on 


:: THE COURT He is going to go 

23 THE COURT That’s altogether 


23 back on the regular record and then -,ay 

2i different than the documents I had to lock 


;j this is going to be under seal and ’hen go 


Curtin. Schneider & Lavrev 

562630528 


http://legacy.library.ucsf.e^tiob(Eht|O^aO)0!((s«iS/.industrydocuments. ucsf.edu/docs/mtfl0001 






iB&Wi PROTECTED BY MINNESOTA TOBACCO LITIGATION PROTECTIVE ORDER 

Brown £ ’A Ilium >on ,s 'Aigicd Multi-Page II II, 96 

VOL UNIT 1 3 (NOV 12) _ 

I ~ Page 

i off 

: MS W'ERTHE 3MER Your Honor. if 

3 I might, t just would like the opportunity 
i to be heard for one momen! before we start 
5 this line of questioning 
i the cc-LRT You want this not 
' under sea! then’ 

s MR SriEFF'.ES As long IS it 
5 doesn't affect the Vtocre transcript, 

10 MS WERTHEIMER I would like tt 

11 under ^eal 

\2 THE COLRT Under seal, okay, 
u THE vtdeoGRaPHER Back an the 
iu record, '-he time is approsimately 1018 
! 5 THE COL RT Okay 

.6 MS WERTHEIMER Are we r,o* 
going to go to the sealed pan of the 
IS record, your Honor 

19 THE COLRT Okay, under seal. 

20 THE VTDEOGRAPrIER Going off the 
:i vt dec record under sea! 



j 


I 
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*«£ :;.r r~*r* ’•< :• 


'A 


i; :: ,.:«J «r:.n 1 '/ ^ - 


I.-*;;- iitif:: Ssvtra*: 


1 THE COURT I suppose we should 

2 enlarge upon that and say, other than 

3 Brown & Williamson employees 

a THE WITNESS Tobacco •* are 

5 we talking about Sir Walter Raleigh 
3 aromatic or are we talking any tobacco 9 1 
■ mean, the question need to be framed a 
3 little mere specifically 
J THE court Now, he is doing it 
13 tome. But he is nght probably. 

;: MR. SHEFFLER Well, I overrule 

the objection, Judge. (Laughter) Answer 
:3 the question. 

la Your Honor youx Honor, 1 

15 dunk the question is proper. 

16 q We can limn it to from the time 
. ~ vou were fired until November of 95. 
is 6 The first tune I discussed 

;9 coumar.n was with Mr Patton and Mr. 

;o Ethendge in preparation for the first C!D 
2 ! which I was advised by Mr. Patton that 
21 that was not •* the subject of the CtD 
23 and I was noi to bnng up the issue unless 
2 * j was directly asked 
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Multi- Page I l/12/96 


i 

i 


I 

I 


I 


Page 2111 

1 B Sc W's attorney as well as my attorney 

2 q He was your attorney? 

3 A And BiWs attorney it the same 

4 urine. And during the session with die 

5 preparation for the first CT> which was 
S relative to antitrust issues -- 

MS. WERTHEIMER Wait, pardon 
a me The foundational question is, just 
9 tell us who you discussed it with 
;0 MR. SHEFFLER. That's very good 

;, Laura. Go ahead, please. 

,2 MR aLDOCK Mr Patton was 

:• appointed by Brown Sc Williamson as joint 
;u attorney. 

25 MR MILL MAN Let's get the 
:s record straight. Mr. Patton, just for the 
;■ record, was not Browm & Williamson s 
;S attorney. He was admitted -- Mr 
: 9 Ethendge asked for an attorney -- 
23 MS WERTHEIMER. No. 

21 MR SHEFFLER it doesn't 

22 matter, does u 9 

23 MR .ALDOCK. No, that wrong. 

:a it's wrong. ____ 

Page 2’ iO • ?-2.' - 
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: : 

1 That's che fust time I 

2 discussed coumann and the use of coumar.n 
;• in Sir Waiter Raleign aromatic in the 

4 presence of Mr Ethendge. and Mr Parton 

5 in these offices is the fust time. 

6 Q Mr Ethendge was your personal 
~ attorneyf 

S a He was my not attorney 
9 Q He did not represent Brown & 

;0 Williamson' 

11 a. He represented me in that case 

12 q He has been your personal 

13 attorney for many years 9 

14 a Yes. 

15 Q He never represented Brown Sc 

IS Williamson' 1 

it a. Not that I remember 
IS Q If you said yesterday that Mr 
;9 Ethendge was Brown & Williamson s 
20 attorney, that was an error 9 
'll a I don t think I said that. 

22 Q Okay. Go ahead. 

23 THE COURT Who is Mr. Patton 9 

zu THE WITNESS Mr. Patton w as 
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MR. SHEERER If S not 
2 responsive to the question 
j vis WERTHEIMER There is a lot 
1 of speeches about Mr Patton There ts a 
5 letter he signed What he’s asking for ;s 
i a list of all 'he people you talked to. 

THE COURT I caused the problem 
S by asking you about Mr Patton Forget 
9 that. Let’s get on with the names of who 
JO all you discussed coumarm or other 
i; composition of tobacco products 
IT BV MR SHEFFi.HR- 

; j q Composition of tobacco products" 1 

: u a. I think 1 discussed -• coumann 

.5 in tobacco products .s the specific 
16 question. 

p Q No, it wasn't The question was 

18 with whom did you discuss the composition 

19 of B & W tobacco products pror to the 
TO November deposition and after your 

2 ! termination’’ 

22 a I never discussed any of the 

23 other additives of B & W’s tobacco 
:u products other than coumann. In 


: specifics of Walter Sir Walter Raleigh 
2 aromatic 

q You have to answer somebody's 
4 question. Now the judge asked you a very 
; concrete question. 

6 a. I did net discuss additives of 
■ B & W"s products other than coumann in 

8 Sir Walter Raleigh aromatic. 

9 the court Who else did you 
.0 discuss coumann with other than Mr 
11 Patton and Mr, Etheridge ? 

:: a Secondly, I believe I discussed 

i3 it with the FDA. 
it q Who? 

if a Dr. Ressler. fack Mitchell, I 

116 can t remember the toxicologist's name I 
I' discussed it with Mr Reggie Tom at the 

18 Department of Justice. 

19 Q This is before November 29th 1 

20 a Um-hum. 

21 Q Reggie Tom ’ 

:: a Yes 

23 THE COURT Careful Mrs 

1 2a Warren, you are listening carefully. Cm 
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Page 2114 Pag; I.. ? . 

: sure if them :« something here we don • 

2 warn to tread on any - 

3 VS, warren I think anything 

4 further with DO; -- 

f THE COURT Okay I 

5 MR ALDOCK Toe '1st of people 1 

- I think we have to have ; 

9 MS w arren The list of people 
9 is all right. 

10 THE COURT But no mention of I 

1 1 the conversations with -- 

12 MR. SHEFrLER Well, your 

1 3 Honor. I don t know Here is my problem 

14 on this: 1 understand that the order, and 

1 if we have been very, very overbroad in our 
!6 interpretation of it. And I think that 
1 ' justice will agree we have not tread upon 

18 the order to date 

19 And what we have tried to do is 

■ 20 live by the terms of the order, which w as 
! 2: the witness is not compelled to testify 

22 about anything he discussed with the doj 

23 or with the U S. Attorneys, that's fine 

24 And 1 have no problem with that order 

Page 2115! Page 21 I ‘ 

J : And I have no problem with telling Wigind 
: he doesn't have to do it. 

3 If Mr. Wigand volunteers, be is 

4 totally free under any rules of 

\ 5 investigations by the justice or anyone 

5 else, to tell anything that occurred at 

- the grand jury or in his discussions He 

8 is free to do that, is that not correct? 

9 MS w aRREN He is free to 

:0 respond but he may not be compelled to 
; i respond. 

;2 MR. SHEFFUER So if he wants to 
ij volunteer that he talked to Reggie Tom at 

14 the Department of Justice, that is totally 

15 within his rights. 

: s THE COURT As I understand, 
p Mrs. Warren, is not objecting to the list 
IS of names, correct? 

• 9 MS warren Reggie Tom is not 

20 with the criminal division anyway. He is 
; j with the antitrust division. 

22 THE COURT Okay. Any other P 

23 THE WITNESS I believe I 

;a discussed it with Mr Wallace on or abc.t _ 

Page 2’. 14 - ?--- i 
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Page 

; August 3rd of 1995 


a. Never 


2 the COURT Mr. Wallace, being 


Q Did you tell Reggie ~om that 

1. 

1 

Mike Wallace' 1 


coumann was a rat poison" 1 

1 

i THE WITNESS Mike Wallace of 60 


A No. 


5 Minutes 1 discussed it with my attorney 


Q Did you tell Mike Wallace that 

[ 

i 3 Sir. you have had a heck of a 


coumann was a rat poison 1 

\ 

' lot of attorneys, sc who was .t? 


A VO 


i \ Mr Margolin 

8 Q Mr. Margolin that coumann was a 


? Q When was that' 5 


9 rat poison 1 


iu a. Probably in June of 1991. '95, 

10 A No. 


I'm sorry, ’95. I subsequently discussed 

1 

Q Mr. Dohenv, Mr T’hcmpscn' 1 


12 it with Mr Doherty and Thompson. 


2 A No. 


t:- q Anybody else'’ 


3 Q Mr. Motley at the deposition 1 


; a a. I discussed it with \lr. Motley 


4 A No. 


i 5 at the deposition and not before. 


5 Q You didn’t tell Mr Motley at 


is Q Anvbodv else 1 


6 the deposition it was a rat poison' 1 


r a That's -- off the top of my head 

l 

MS. WERTHEIMER.. TfUS is what he 

1 

:g right now that's what I can recall 


3 is referring to (Indicating.) 

1 

19 Q Okay You have never discussed 

19 THE witness Yes Dunng the 


2 D it before November of '95 with anyone 

20 deposition. 


2 i else' 1 

2 

1 THE COURT That question could 

1 

22 a I just answered that. I don’t 

A 

4 

2 have meant before or dunng 

i 

23 think I can recall either. 

A 

A 

3 MR. SHEFrLER. Dunng the 

i 

:a q Let me refresh your 

A 

4 deposition. I’m sorry, your Honor 

f 

Page 2119 



Page ;;:i 

] recollection Did you have a discussion 


: Q The answer was yes? 

i 

. 2 with Mr Scruggs or anybody in Mr. 


2 a. Yes 


3 Scruggs's office' 1 


3 Q Did you ever tell Mr Scruggs 


4 a. Before November"’ 


4 that coumann was a rat poison 1 

i 

5 Q Right. 


5 a No. 


6 A I’m Sony, I may have discussed 


6 . 

1 

* it with Mr. Scruggs in New York on October 


(At this point, die testimony 

1 

8 30th. I may have. I’m not sure. 


3 resumes in the Confidential and Sealed 

i 

9 0 Any other conversations with Mr 


9 volume of the transcript.) 

i 

10 Scruggs or anyone from his office before 


0 

i 

• 

i November of ’95 with respect to the 


1 

I 

\Z composition of B &. W’s tobacco products' 1 


- 


:} a No 


J 


; 4 q None 11 


4 


1 5 a None 


< 

i 

is q Absolutely. You are positive of 


6 


r that 1 




IS a Yes. 


s 


19 Q Okay Now. sir, did you tell 


9 


20 Mr Patton or Mr Ethendge that coumann . 




21 was a rat poison -1 


i 


22 a Never 


n 


23 a Did you tell Dr Kessler or Mr. 


3 


24 Mitchell that coumann was a rat poison 1 

_ 

4 

£ . D ' ' 
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: a I g\ie« io, yes. 

2 Q You expect us to believe that' 1 

'■ \ It’s the truth. 

J Q It’s the truth. As you Sit here 

5 today under oath and wear with your right 
* hand up on the Bible .t’s the xith 1 
a Yes 


| 5 (At this point, the testimony 
! i j resumes in the Confidential and Sealed 
1 11 volume oF the transcript.) 


V 

i‘8 

1.9 

ho 


2a 

Page 2125 

1 a I think I misunderstood Mr. 

2 Motley I heard coumann — I should have 
s said co urn arm -- and coumadin and 

a coumann are in the same family as 

5 coumadin. the same similar structure. 

6 MR 5HEFFLER. Stnke that 
* testimony, your Honor, please. 

8 THE COLRT Sustained. 

9 MR SHEFFLER Would you read 

10 my question back? 

t: (The last question was read by 

the reporter.) 

:3 THE WITNESS [believe that’s 

)•) correct 

15 BY MR SHEFFLES. 

16 Q Did you say anything to anyone 

It prior to that deposition that would in any 
t8 way suggest to them that coumann was a 
19 form of rat poison in Sir Walter Raleigh 


20 pipe 

tobacco 1 

21 A. 

No. 

22 Q 

No 1 

23 A 

\o 

24 Q 

No’ 


Curtin. Schneider & Lawrev 


a. \'o. ; 

: Q Did you tell any of these people j 

3 that you mentioned when you were talking i 

1 about coumann. that it was m Sir Walter 

5 Raleigh pipe tobacco' 

6 a. Yes. 

" q All of them" 1 j 

5 A. Yes 

9 Q Okay. And. sir. is .t your 

:0 testimony here today that you had no 
. i discussions with your attorney s. any of 
;2 them, with respect to the composition of 
,j 3 St W's pipe tobacco with the exception of 
ia coumann 1 

15 A. That is correct. 

16 Q You never mentioned to an i 

it attorney or anyone, prior to November. '95 

: 8 and after your terminanon, anything about 
; 19 the composition of 3 & W’s tobacco \ 

■ 20 products other than the people you 

21 mentioned 1 \ 

22 MR aldock Could we define 
; 23 composition for this question 1 

i 24 q What’s in it. 

; MR. ALDOCK. Recon. is that 

2 something that courts or :s that just m 
2 tobacco 1 

4 q Is recon in B & W's tobacco 
i products’ 

6 A As well as everybody else’s. ! 

* Q Fme. Did you discuss that with 

5 anybody? 

9 A. Yes. 

I 

o Q Did you discuss the fact that i 

.1 3 & W used recoil ’ 
a Yes. 

13 Q Did you discuss what the recon 

14 was? 

15 a In terms of formulation, no 

:6 Q You didn't discuss whether it 

.7 was ammomated then 1 
is a Yes, 1 did. 

19 Q Is that a formulation? 

20 a 1 didn’t give formulations. 1 
;t talk in general terms, ammonia. 

22 Q So you 1 Did. 

23 a Yeah. 

24 q So in addition to coumann we_ 

Page D123 - Pau. 1 2 
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1 nave to put in -- 

Page 2128 Page 2 J1 ; 

1 3 And recon tobacco you have told I 

: v dap 

2 ^ you talked about with Dr Kessler 1 

5 Q DaP and recon 1 

3 a Yes 

• a And Bariev and flue-cured and 

4 q Did you talk about any other i 

: Oriental 

? ammonia containing additives with kessler 1 

6 Q With who did you discuss the 

s a Ammonia gas. genera! ammonia 

■ tvpes of tobacco and the recon. DAP and 

" technology I discussed with Dr Kessler ! 

8 paper that were used in B & W"s products; 

8 Q Did you talk about urea 1 

9 with who did you discuss that 1 

9 A. 1 believe I may have talked 

10 a Dt Kessler 

ID about urea 

i; Q Anvone else 1 

:i Q Okay. Sir, can you tell us 

12 A Not that I can recall 

; ;2 anyone else that you talked about these i 

1 3 Other than what I - 

1 3 things with 1 Let me suggest Mike W allace | 

■ 4 - ' - - ’ 

. 14 as somebody you may have lalked about 

; < i At this point, the testimony 

: li ammoniated technology and the use of 

; 6 resumes in the Confidential and Sealed 

IS ammonia in compounds with cigarettes in 

i 1 volume of the transcript.) 

1 ? Brown Sc Williamson's. 

8 . 

; t S a. In general terms 1 may have 

:9 

19 discussed it with Mike Wallace but 1 would 

20 

20 have to look back. 

21 

J 21 Q Anyone else 1 

22 

22 a I may have discussed it with Mr i 

23 

23 Scruggs. 

24 

2* Q You may have? , 


Page 2130 

1 Q Okay. When I say pnor to 1995. 

2 I mean prior to the tune you swore to tell 

3 the truth in Mississippi in the Moore 

4 case Okay? 

j a 1 don't think i discussed it 
6 with anybody else. 

* q I don't want any I don't thinks. 

8 I want to know. 

9 a 1 have noL 

10 MR ALDOCK: Does this include 

11 ammonia and ail the - everything else 1 

12 MR SHEFFLER; I'm going one 
i) step at a tune. 

14 q dap is an ammoniated product' 1 

15 A. DAP is an additive. 

is Q Is it an ammoniated additive 1 
It A No, it's not. it's an ammonia 
18 containing additive. 

IS q Is it a containing ad dime 1 Is 

20 it? 

21 a. What 1 

22 Q [s it an amoma containing 

23 additive 1 

2 a a. Yes 


Page 2 132 1 

1 a. I may have. ! 

2 But my only recollection of 

;> in-depth discussions were with i 

4 Dt. Kessler. And with the folks at the 
; Department of Justice , 

6 q Now, sir, who at the Department 1 

* of Justice did you discuss before November i 

8 29, 1995. DAP. recon, and ammonia cr 

9 ammoniated compounds or compounds ! 

:0 containing ammonia that were 'used b> Brown 

! & Williamson .n the manufacture of its ; 

,: cigarettes 1 

i3 A. Reginald Tom i 

is Q Anyone else 1 1 

:5 a. That's to my recollection 

IS Q Okay Sir. do we have now -- j 

you have mentioned Surlev, flue-cured and j 

:8 oriental tobacco types Have you 
9 discussed with anyone Burley, flue -cured 
20 or oriental types of tobacco and their 
2! proportions of use for Brown Sc 
22 Williamson’s cigarettes 1 
a Never. 

24 q Have you discussed 'with anyone__ 


Page 212b - ?--• - 
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Page 1!33 Page 1 ’ ?n i 

i the type of biend that BiW used n its 

i Q All right, sir Now that you 

1 cigarettes of Burley? 

: have recalled that, I want you to tell me 

; a Never 

j whether you had discussions with am. :ne 

■i Q Have vou ever discussed with 

a else before that about tar and mcctine ! 

5 anyone the tar to nicotine rafos and how 

2 ratios in tobacco products other than 1 

6 they change depending upon the Burley 

6 Dr Kessler 

' content of a cigarette"’ 

* A No. 

3 a Yes 

S Q You are positive of that 1 i 

9 Q We are talking about the same 

9 a Yes. 

;c time period. Right’’ 

, :o Q You couldn't recall whether .t 

it a Urn-hum. 

! i was in the transcript until - but now 

i: Q Okay. The tune penod being 

,12 you are positive that you didn't talk [ 

;3 before vou testified in Moore' 1 

! 1 3 about it before 1 

j a a Yeah. With the FDA 

‘14 a You can t recall having a 

t; q And you testify now that you 

i; document in your file that you read 

16 discussed with the FDA tar and nicotine 

16 yesterday and you are asking me to ; 

r ratios with respect to different tobacco 

iT remember something a year ago. it's takes 

■S types’ 

18 a little bit of time 

19 a. In general, all tobacco types. 

,19 MR SKEFFLER. Strike that, your j 

:o q .And did vou talk about that. 

20 Honor 

; i those ratios with respect to 3rown & 

21 THE COURT Sustained 

12 Williamson's products 1 

22 9Y MR. SHEFFLER 

23 a. I talked about it in reference 

23 Q Now, I want you to take all the 

:a to tobacco products. 

24 time you need. 


Page 2134; Page:!?* 

i Q I’m talking - my question was 

' i a. Let me read it. and 1 will 

2 about Brown & Williamson's tobacco 

2 refresh my memory 

3 products. 

3 q We have established, sir, your 

an Did I talk about tar and 

4 recollection about the deposition What ! 

* nicotine ratios, ves. 

5 is your recollection about discussions 

t> Q With whom’ 

. s with Mr, Scruggs or anybody in Mr i 

■ a Dr. Kessler 

- Scruggs's office 1 

3 Q Anyone else 1 

8 a. I don't believe I had any ! 

9 A N'O 

9 discussion. 

10 Q You didn’t talk about that to 

,0 Q Let me finish the question. ] 

■l Mr Scruggs? 

MR ALDOCK Don't yell. j 

i: a No. 

I 

13 . 

: 3 i At this point, the testimony \ 

la (At this point, the testimony 

a resumes in the Confidential and Sea.ed 

is resumes in the Confidential and Sealed 

i< volume of the transcript ) 

16 volume of the transcript.) 

r . 

. ! 

iT 

l & 1 

13 

.9 

20 

21 

J* ! 

:o 

*i ; 

22 

22 

23 

23 

;4 

24 

*< • rt . o • 
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Page 2139 

Page 2 ’ 4: 

: a I can t recall a conversation 


i keeping information (hat you gained about 1 

: with \lr Scraggs dealing with tar and 


: the composition of their products 

) mcoune ratios. 


3 confidential' 1 

•> Q Anvbodv that works with Scruggs 


4 a. [ didn't disclose the 

5 or any of your lawyers at the time’’ 


5 composition of their products, nor have I 

6 A No 


6 ever. 

■ Q You are certain that you didn't 


" q All right, sir You don't think 1 

3 have those conversations 1 


8 Brown & Williamson regarded the use of 

9 a Yes. 


9 coumann in its pipe tobacco as 

10 Q Or vou can't recall with 


:0 confidential' 1 

Scruggs 1 


i: a. They may have viewed it as 

s ' . 


12 confidential. i 

13 (At this point, the testimony 


13 q Okay. Of the dungs that Brown St 

la resumes in the Confidential and Sealed 


la Williamson viewed about .ts tobacco : 

15 volume of the transcript.) 


15 products as confidential, what else have 

16 . 


16 you disclosed' 1 

JT 


i’ a. I have neither discussed blend ; 

18 


;8 contents or components blends. There ire 

19 


19 some 50 additives used, I have never 

20 


20 discuss. ’ that, things that are 

:i 


21 proprietary', make the difference in . 1 

22 


22 blends. I haven't told anybody ratios or j 

23 


23 formulas or stoichiometry relative to the 

24 


24 use of ammonia 


Page 2141 

; Pace 

\ 

l Q All right, sir Do we have all 


i Q Those are the things you never 

2 of the composition of B & W's tobacco 


2 did. I'm sure you never told people 

? products that you have revealed to others' 1 


3 about, you know, who the first person at 1 

u We have talked about ammonia, urea. Da? 


4 Brown &. Williamson ever was who ran the R 

5 recon and coumann. is there any other' 1 


5 Sc D, but that doesn’t answer my question. i 

6 a Glvcerol. 


i 6 My question was, who have you told about 

~ 0 Glvcerol. All right. Glycerol. 


. ' confidential information that you knew 

8 Let's get — mavbe we should make a list 


: 8 Brown & Williamson regarded as 

9 of all the things and then we will go 


9 confidential information about the 

10 through the people you talked with them 


to composition, makeup, of their cigarette 

11 about. Anything else, sir' 1 


u products' 1 

12 a I’m sure other things will come 


12 a As I said. i 

1 3 to mind as we go along. 


13 Q Who? 

14 q Vo. sit here and think about 


14 a FDA. the Department of Justice 

15 them This is not something you did 


!5 from tune to time. 1 

16 lightlv, is it? 


: 6 Q Okay. Now, what were the things 

17 A No. 


you told them 1 If it s the same -* is 

18 Q You know this was in violation 


is there anybody else in addition to the 

19 of your confidentiality agreement. 


19 people you have mentioned for coumann' 1 

20 MR ALDOCK Objection. 


20 a I don't think so. 

2! a it was not. 


' q. Now what are the things that you 

22 THE COURT Sustained. 


:: told them about besides the ones you have 

23 Q You understand, Sir, that there 


23 mentioned ammonia, urea, DAP recon. 

24 was an interest by Brown & Williamson in 


14 coumartn and glycerol" 1 

_■* i . p . ■ 
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Pag? :u-» 

i a ! think at this time ’.hath all 
: I can recall. 

3 Q Who did you discuss 
a MS WERTHEtMES. Pardon tr.e, I 

i thought you also asked him about Burley 
, and there a ere i few more different kinds 
" of tobacco leaf a hen you went through 
$ those with him. is this question limited 
9 now to ammonia, urea, D\P and glycerol, 

:0 or did you mean by that the full 
; t elucidation of - the kind of oriental, 
i: Burley , flue cured, and other types of 
13 tobacco' 7 

;a q We will add that. You told us 
15 that you only talked to Dr. Kessler about 
; 5 that, tight 7 

i' a In general, yeah. Y'ever gave 
IS any blend formulas. 

19 q In general you only talked about 

20 it with Dr. Kessler, or you only talked j 

:: about Kessler Honda general way 7 

22 a. I talked to Dr Kessler in a 

23 general way. never gave Dr Kessler blend 
1 * formulas last for B it W products. 

Page 214o 

1 q Vow. sir, is there any other 

2 thing that was used by Brown 4 Williamson 

3 in its Research and Development Department 
a in the making of cigarettes that Brown it 

5 Williamson would regard as confidential? 

6 .a £ can t recall at this time. 

■ q Well, sit here and think. 

8 a I will sit here and think. How 

9 long would you like me to take 7 
ICQ Until you come up with Y-l. 

;: a Y-l, yes, I'm sorry. 

;2 q You did talk with others about 
13 Y-l? 

! a a. I talked to Dr. Kessler about 

is why one, yes. 

16 Q Who else 7 


i 

! 


I 

! 


I 

l 


1 


i 

i 

! 


i 

\ 


IS (At this point, the testimony 

19 resumes in the Confidential and Sealed 

20 volume of the transcript.) 

|:i . 
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Page :;■»■ 

| : q Reggie Tom ' 

| : a Yes 

" 0 Kessler have anyDody in the room 
i -a hen you were talking about this Y-l? 

5 a He had many people in the room 
■s from time -o time 

* q When vou were talking about Y-l? 
i i a Yes 

9 Q Who else besides Kessler was in 

; i the room? 

11 a That 1 can recall. Jack 

Mitchell, perhaps Mitch Zeller, there were 
i; a number of fda investigators. 

;j Q !s that Z-E-L-L-E-R 1 
:> a 1 believe so 

.6 Q Who else 1 

a Jack Mitchell 

IS Q You told’as him. Who else'’ 

19 \ FDA. investigators. 

20 Q Who 1 

; , \ [ don t know their names 1 was 

a confidential source at that time I 
23 didn’t know their name, they didn't know 
;a my name. 

Page 2148 


t q You were a confidential source 1 
: A Yes. 

3 Q At whose request were you a 

a confidential 1 

; a. Mine. 

s q Why were you a confidential 

' source 1 

i a Why? rtecause I wanted to 

4 cooperate with the FDA an anonymous basts 
io q That's my question, why. 

: a Because I knew you folks would 

.: sue me 

13 0 Why? 

14 a 3ecause I was going to the FD.a. 

;5 a federal agency, with issues that I 

16 believed were in public health and safety 
1" And l cooperated with the FDA. 

:S Q And you knew that we would sue 
19 you for that' 1 

23 a Yeah. You are, aren't you 1 

2! Q .Among Other reasonings, but y ou 

are right, because you had a 
23 confidentiality agreement. 

•24 a. I don't believe that 


Page ? 

; confidentiality agreement prevents me from 
: talking to federal agencies 
; q how. sir, when you talked to Mr 
j Kessler or Dr Kessler and Mr Mitchell 
; and Mr Zeller about Y-l. what did you 
6 teil them 1 

- a. I explained the technology I 
S explained the- technology :rt terms of what 
9 cvtoplasituc male sterility, what that was 
;0 in terms ~ 

: 1 Q So you talked about the genetic 
.2 background of Y’-l 1 
ij a I talked to Dr. Kessler and gave 
14 him a primer on general background ;n 
;« terms of what's the difference between 
:6 breeding versus genetic manipulation 
!' techniques versus molecular biology 
:8 Q Anything else ’ 

19 a And that Y-l was engineered to 

20 produce a higher nicotine to tar ratio 

21 q Anything else’ 

:: a That Y-1 would fit very much 

23 into the concept of a safer cigarette 

24 q Now, when you said that to 

Page 

1 Dr Kessler, were you telling him that 

2 this is the view of Brown & Williamson. 

3 that Y-l would fit into the concept of a 

4 safer cigarette, or was this the view of 
: Mr Wigand? 

s a I think it’s not only the view 
' of Mr. Wigand; I think that was also the 

5 view of Mr. Sartdefur as he testtfied m 
9 front of Mr Wasman. that Y-1 w as to 
,0 reduce tar to nicotine ratio, and I 

t; believe he •• 

Q Move to strike 

3 ms. aLDOCK : don't know why 

.4 MR SHEFFI.ER ; asked him if he 

.' told this to Kessler 
; s MR ALDOCK. No, you asked him 

* -• no. you didn't 
i q I asked him if he told it to 
;9 Kessler as Brown & Williamson's opinions 
23 MR aLDOCK Was It Brown & 

:: Williamson’s opinions or was it Jeftrev 
Wigand'S opinion, was the question He 

;i tells you it was his opinion plus the 

14 president of the company. _ 

Page 1 '.4" - ?... 
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Brown & Williamson vs. Wigand 
VOL LATE 13 [NOVI 2) ___ 

I 

j . MR SHErFucR Can we have the 
1 : question 

• MR ALOOCK. Now I'm quoting 

i Line rs.ne. now. when you said that to 
| 5 Dr Kessler, were you telling Hun that 
j s '.his is the siew of Brown & Williamson, 

! - that Y-l would fit into the concept of a 
« safer cigarette. or was this the view of 
i Dr Wigand? I think it was not only the 
; view of Mr Wigand, hut it was also the 
: i view of Mr. Sandefur 1 take it that’s 
;; Brown & Williamson •• as he testified 
i: MR. SHE FPL E R All right, 

w MR aLDOCK That’s a responsive 

!< answer 

i6 MR. SHEFF-cR That's not a 
.responsive answer That’s not responsive. 

.8 vour Honor Your Honor. I asked him if he 
.9 told Kessler w hether it was Brown Sc 
CO Williamson's position, and he is telling 
:: me - 

:: THE COURT It seems responsive 

23 to me 

M MR. SHEFFUER: Here is my 


; problem, your Honor. He is telling me 
j ; what Sandefur said, and I know what 
: Sandefur said. He said ti in Congress. 1 
a can look it up 1 am asking what did he 
; tell Kessler" 1 Whether it was true that 
s Sandefur said it. whether it is Brown Sc 
~ Williamson's position, what did he teil 

8 Kessler" Because the allegation that w-c 

9 have in this case is that he has breached 

10 confidential information. Whether or not 
:i it's not confidential is a issue of fact 

:: to be proven at a later time. I don’t 
13 think Sandefur ever said anything that he 

11 said he says. 

u My question goes to what did he 
:a tell Kessler, not to whether it's true are 
r action not to whether it's false but what 
is did he tell Kessler He can't answer that 

19 by saying Sandefur said to somebody else. 

20 Because what I want to know is what he 
2: told Kessier 

:: "he court Okay, it s a 

23 rwo-part. Start first with what you told 
'2i Dr Kessler 


Muin-Pige 


1 1: I :. 


Page I! 


Par; 3 


. a. ! told Kessler rwo things *■ 

; THE COURT Did you teil him It 

3 was your view’ 

i a. I told him it was net only my 
< view' but embodied what I was hired to do, 

6 to do a safer cigarette, but Y-l clearly 
* represents the company ' s intention to 
s reduce tar or maintain nicotine, and that 
s was expressed not only by myself but on 
IC numerous occasions by Mr. Sandefur as we!’. 
11 as the executive management of B & W 
q You told that to Dr Kessler’ 

13 A. Yes. And that was further 
:4 corroborated by Mr Sandefur s testimony 
:5 m from of Congress that Y-l w-as a 
16 genetically engineered product to increase 
if the nicotine delivery while decreasing 
18 tar 

;9 Q I'm really dealing first -• 

20 a You have to deal with it all. 

21 Q I'm really dealing first, sir, 

22 with what you told Kessler, okay, let’s 

23 just keep on that. So you told Kessler 

24 that the tar to nicotine ratio, would be 


Page 2151 


i adjusted with Y-1 in a w r ay that tar was 
; lowered while nicotine was maintained or 

3 increased'’ 

4 a L'm-hum. 

< Q And you said that that was a 
6 concept that both you agreed with as a 
■ safer cigarette concept, and that Tommy 

5 Sandefur and other executives at B &. "A 
9 agreed with as a safer cigarette concept, 

:0 is that correct'’ 
i a That's comeci. 

.2 Q Now, what was Kessler s 

response’ 

:4 u What was Kessler's response to 
:« that statement? 

;6 Q Did Kessler say. I agree that s 
a safer cigarette, or did he say that'* 

5 not a safer cigarette or what did he say ’ 
.9 a I don’t think -- I'm not going 
:0 io put words in Dr. Kessler's mouth 
;i o i don't want you to do that. I 
22 wanted you to tell me what he said’ 

;3 a I can't recall specifically 
;u q Don't tell me specifically, tell 


-*220 7 - ' 
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i : me generally You don t nave :o quote it. 

I : just tel! me generally, 
i 5 a He continued to ask me questions 
; ini-;. He had done a substantial amount 
I 5 of research by the time 1 got there. 

! ■> q Fme. Then he had an opinion 
" about Y-l I take :t? 

3 a He had an opinion about Y-l I 
9 believe, yes. 

:0 g Good. What was it? 

!; A I would rather have him 
:; ennunciate bus own opinion rather than me 
t j rry tc paraphrase. 

.a Q You don't have that right. 

;i MS WERTHEIMER. Could l have a 
.6 moment'' 

(Discussion held off the 
.8 record.) 

.9 a I think tn general Dr Kessler 
zc accepted their premise. 

:i q He agreed that using Y-l to make 
22 a cigarette w ith a higher nicotine and 
13 lower taj ratio, he agreed with you that 
24 would be a safer cigarette concept? 


1 a That would be one way to achieve 
; a safer cigarette I don t think 
;> Dr Kessler believes any cigarette ts 
a safe. 

5 Q He would agree that was one way 

6 to achieve a safer cigarette? 

* a That would have been one way 
3 possible, yes 

9 Q He agreed that Brown St 
to Williamson was on the right path of 
1 : pursuing Y-l cigarette’ 
j:: a As a safer cigarette’ 
ts Q Can you answer my question He 
: a agreed wtth Tommy Sandefur and the 
;5 executives at 9 St W that they were on the 
15 right path pursuing Y-l technology? 

C a As it relates to a safer 
:S cigarette, yes 

:9 q Now, sir, did you ever talk to 
20 Dr Kessler about anything other than the 
2! breeding genetic manipulation and the use 

22 of Y • l to make a safer cigarette by 

23 lowering the tar to nicotine ratio’ 

24 a 1 think 1 corroborated with 


Curtin. Schneider St Lawrev 


Multt-Pigc li,".I.9ri 


Page 2155 Page 215' | 

Dr Kessler some other evidence hat hn 

2 investigators us well as the fOAhad 

3 uncovered. 

4 Q Tell me about tt 

5 a Sucn as DNAP was doing the 
5 research for B St W. 

- q You corroborated that’ I 

3 a Yes. ! 

9 0 Anything else’ 

10 a That I thought up until that 

U time that Brown & Williamson had alt the 

12 appropriate licenses to export seed. 1 had 

13 challenged once upon a time in late 19 -- : 

14 early 1990-isb why and how seed were \ 

t5 gening to Brazil, and I was told by Mr 

16 Sandefur that we had all the appropriate 

j- legal approvals; that it was an export to ! 

13 a sister company, it wasn t until I found 

19 from Dr Kessler that Brown & Williamson 

20 never had a license nor did they apply for 
.21 a license to export seed. 

22 q Anything else’ ! 

23 A. That s to my recollection right 

24 now, yeah. I'm sure as he we go along : 

Page 2156; D-'M 

l l will — 

2 Q No. no, we arc going to do this 

' 3 one step at a tune As counsel pointed . 

a out. as we ask these questions you 

5 remember more and more. Anything else' 

6 a On Y-l’ 

- Q Yes. I 

3 a. That there was roughly a million 

9 and a half pounds of material, which he 

10 knew already 

! | q Anything else’ 

;2 a Thar there was other programs 
13 going on to use that technology , to use 
la RFLP technology. 

1 5 Q Where’ 

IS a Where’ DNaP 

I* q Where were these programs geme 

ts on" 1 

19 a. They were planned programs tc go 

20 on and DNaP 

21 q Anything else’ By the way, that 

22 was by contract to B & W, did you tell him 

23 that? 

24 a What’ 

— ” Page 2155 - I 5' 
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Page 2159 

I ' ^i : 

: Q That that was by contract to B i 

; Kessler about with respect to Y-1 other 


: w 

2 than the things you have mentioned 7 

| 

3 A I believe 1 did. yes 

3 a Where it may have been grown. 


4 Q Was that confidential 

4 the Jones farm. Barnett farm. C inn am. n sen 

■ 

5 information that 9 & W viewed as 

< q Anything else 7 


s confidential 7 

s a I can i recall right r.ow, but go 


" a They may have viewed it. but I 

" ahead. 


8 viewed .t in terms of talking to Dr 

8 Q Sir, have you had discussions 

i 

| 

9 Kessler 

9 about Y ■ 1 other than wuh Kessler re to re 

! 

■ 0 Q 1 understand, sir, but the 

!o you swore to tell the truth in Moore’ 


1 • answer to my q'jestion is that it was 

. 1 A. Vo. 

i 

12 confidential information in B & W"s view 

.2 Q .Are you sure of that 7 


: 3 according to your knowledge 7 

!3 a Yes. 


14 a B Sl W is entitled to their view 

14 Q You have never talked about it 

: 

i 5 I did not consider it as confidential 

: 5 to anybody else 7 


16 Q 1 understand, but you understood 

16 a. Pretty sure 

i 

! ■ B & W at that time did 7 

i* Q Pretty sure don't do it. Have 

j 

18 a I corroborated information -* 

[ 8 you ever had any conversations w ith your 

i 

19 Q i understand, sir, but you 

; 9 attorneys, Scruggs, anybody working wuh 


:o understood, at the time that you were 

20 Scruggs 7 

i 

21 corroborating this information that 9 & W 

21 a I may have. I’m not ** I thunk 

. 

22 regarded that information as confidential. 

22 so but !'m not sure right now 


23 isn’t that true 7 

23 Q What did you tell them? 


24 A Vo. 

24 a. I believe I told Scruggs all the 



Page 2160 1 

Page 2 ! 62 

i Q You did not understand that B & 

. details of ray employment at Brown & 


2 W regarded the information of their 

2 Williamson. 


3 contracts with D\ap as confidential 7 

;• q Did you tell him about Y-1° 


i 4 a. They were in the public domain. 

u a. I mav have told him about Y-l. 


? q Sir. lei me ask the question 

; q Did you tell him about 


» again At the time you met with Kessler, 

6 everything you told Kessler 7 


" was the contracts with DNaP that he was 

- A. No. 


8 asking you to corroborate viewed as 

a q Did you tell him more than you 


9 confidential information by Brown Sl 

9 told Kessler 7 


to Williamson 7 Yes or no? 

to a. Less. 



I! a It may or may not, I'm not sure 

12 Q When you were at Brown & 

1 3 Williamson, sir, did you ever enter into a 
contract wuh SNAP, did you ever negotiate 

IS a contract with DNAP’’ 

IS a. Yes, parts of contracts, 1 
i T negotiated 

1 8 Q Did you not, sir, request they 

19 meant to sign a confidentiality agreement'’ 

20 a Did they? 

2 ! Q Yes. 

22 A I can t recall 

23 Q Can you find that? 

24 Anything else that you talked to 


; (At this point, the testimony 
j resumes in the Confidential and Sealed 
4 volume of the transcript.) 
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; a I non t kjic'a tow 6c jot it. You 

Page lIbU - i" j 

i a l met with mem. yes. 

2 will hav? io ask Mr Mot lev I don't 

: q And is it true sir. that at 'his 

j know 

3 meeting, you testified that you disc -s scd ; 

a q You dtdn’t tell anybody else, 

4 Baseball and sailing ’ 

5 did '-OU' 

5 a .Among other dungs, yes 

s \ > didn’t tell Mr Motley, Nor 

6 Q What were the other things 1 

■ did 1 meet Mr Motley before the 

* a Weather i 

S deposition 

s Q Weather Anything else 1 

■) Q I understand you didn't meet Mr 

9 a That '5 the best of my 1 

lb Mot lev before the deposition except you 

10 recollection. j 

i did testify yesterday you did meet Mr, 

li Q Okay, sir How long was the 

,2 Motiev the dav before, didn't you' 

i: meeting? 

13 a To discuss the deposition. 1 met 

13 a I don't recall. 1 

tu Mr Motiev the first tune, met him. 

14 Q Was it more than ten minutes’ 

15 Q The dav before" 1 

. 1 5 a. Maybe 

16 A Met him. "Hi, Ron Motley. 

: s q Was it more than an hour 1 

r zoodbve.” 

i" a. I can t recall. 

13 Q Actuallv vou had dinner with 

is q Was it more than two heuri i 

!9 him 1 

; t9 a. I can t recall. 

:o a N’o. I 'didn't. 

: 20 Q So it could have been 1 

21 Q That's what vou testified 

21 a Could have been. 

:: vesterdav, that vou had a meeting, you had 

. 22 Q And you talked about weather 

23 dinner, vou talked about sailing and 

23 sailing and baseball for two hours. Does i 

24 baseball 1 

24 Pascagoula. Mississippi have a baseball 

; a I don't think l testified to 

Page 2165 ? 2 * : - ,t} | 

i team 1 j 

2 mat. 

2 A N r o. 

3 Q You had a meeting with him the 

3 Q Did Mr Motley was he present 

4 day before. Right 1 

4 at this meeting 1 

1 < a ! was introduced to Mr. Motley 

; a 1 can t recall. 

6 the dav before. 

; 6 q All right 

- o You had a meeting the day before 

: a. Let's get yesterday's 

S is what you testified to yesterday and you 

S deposition - 

9 said -- vou testified yesterday that you 

9 . 

:o talked about baseball and sailing Is 

10 (At this point, the testimony 

11 that true or false? 

31 resumes in the Confidential and Scaled 

;; * 1 would have to see -- 

12 volume of the transcript.) i 

12 Q Is it true or false that you 

13 . 

14 testified yesterday - 

.4 ! 

15 a I'd have to see it. 

1 < 

16 Q I can test recollection. I’m 

15 l 

1 ’ just testing recollection here 


13 MR. ALDOCK [ hope you are 

IS 

!9 going to be right, though. 


20 Q Is it true that you testified 

23 

2! that the day before your deposition, you 

2 j 

22 had a meeting with attorneys in 


23 Mississippi, is it true you testified to 

-t 

:» that yesterday, a meeting 1 

2-i 
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: a 1 don t know how he got that 
2 information 

, j Q How did he ask that question of 
j -i you 1 

j 5 a I don't know Ask Mr Motley 
j ‘ THE COC.'ftT May we ask. w hen did 

! - Mr. Sandet’x' testify he to re Congress about 

; s v ; ? 

j 9 THE WITNESS In April and June 
I io of 1994. 

;i Q But there was no discussion in 
!; that testimony, your Honor, about seeds 
! 3 and Phil Fisher going to Brazil. That 
tu came from this guy. 

.5 THE WITNESS 1 think 

;S Dr Kessler testified to that 


IS (At Thus point, the testimony 

i? resumes in the Confidential and Sealed 
20 volume of the transcript.) 

2! . 

22 

j23 

24 


! i MS WERTHEIMER. I’m not exactly 

j 2 sure I would agree with that 
3 characterization. 1 think he talked about 
u talking to Dr Kessler about how it was 

5 the seeds got to Brazil 

6 MR. SHEFFLER: He didn't say 
' that’ 

3 MS WERTHEIMER. Sir. I do 

5 believe he did. and he thought that he had 
10 appropriate •* 

: i q He asked about the licensing. 

I; MS WERTHEIMER; Yes, and he 
13 thought it was appropriate, that there was 
; 4 a sister company and they were legal 
ti opinion -- and that he had other he was 
t6 told otherwise by the FDA. 

I? Now is your question did he talk 
i S to Dr. Kessler -• is your comment that he 
19 didn t say. and in the course oF that I 
2 t) talked to Dr. Kessler about Phil F is her' 1 


22 (At this point, the testimony 
22 resumes in the Confidential and Sealed 
:i volume of the transcript.) 


Curtin, Schneider Sc Lawrey 


Multi-Page 


i i/i9* 


Page ;ih9 


MR. ALDOCK The general subject 
; was in tne newspapers. 

3 MR SHErFLER. 1 don t think 

i thus subject was m the newspapers. 

5 MS WERTHEIMER. 1 think there 

6 ts a large article in the E.\ times about 
' Y-l. 

i . 

9 iAt this point, the testimony 

S 3 resumes in the Confidential and Sealed 
i. volume of the transcript.) 


Pate J '.~i I 


:3 

14 

16 

l' 

15 

; i9 

: 20 
'21 


Page J P1 


1 Q That's my question to you. Dr 

2 Wigand. 

5 a I don't know how he got it. You 
a can ask Mr Motley 

5 Q 3ut you don t know' 1 

6 a I don't know how he got his 

- questions. I didn't help him premium 
^ prepare his questions. 

9 q You have no idea. You didn't 

10 tell anybody about it? 

1 a I told the FDA about it 

2 Q 3ut you didn't tell them about 
;• that part; did you 0 

a a About the seed 0 
15 q Yeah, hiding the seeds m a 
\i cigarette pack to smuggle them down to 
!* Brazil. 

: g a I may have discussed that with 
.9 the FDA 

;o Q Mr. Wigand --Mr Wigand. you 
just told us --1 pressed you as far as! 

:: could. Tell me everything you told us 
about the licensing agreements that they 
;a didn't have, but you didn’t say somebody 


Page J '.A9 - ?.... 
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smuggled seeds down ;n a cigarette pack to 
: Brazil and his name was Phil Fisher you 
:• didn’t tell is that, 
i MR aedock. This in my 
5 exper.cr.ce in taking depositions, is 

- unfair. He isks and he gets a whole lot 

- of thmes "Tien he says you left 

1 S something out. Ar.d he goes back to it. 
x Did you also ask this' 1 Did you also - 
:"j MR SHE-r.cR If l ask him 
1 : that, he is going to say yes. 

MR ax DOCK. You would rather 
;3 tnck him into leaving it out. 

•a MR SrtErrLeR No. Because a 
if man changes his testimony •• 

15 MR aldock It's unfair 

f MR 5HEFFLES. It’s not unfair 

:5 The man changes his testimony to suit -- 
19 now he says, oh, yeah I talked to him 
.0 about n. If I asked hum. unless I was 
:i going to ask hum unfair question -- 
:: THE COURT Mr. Sheffler has 

23 been trying to pin him down specifically 
j:u before he goes on to the next question. 


: He is correct m that regard. 

3 (At this point, the testimony 
u resumes tn the Confidential and Sealed 

5 volume of the transcript.) 

6 ..... 

$ 

9 

1C 


i 3 
U 
15 
-.6 


;a 

19 


:e 
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Page 21'6 

: a That :s correct 

: Q You are testifying under oath. 

3 sir. thai you never told this to Mr. 
a Scruggs' 

: a. 1 don’t believe I told it to Mr 
5 Scruggs. 

• q That was before November of '95? 
S A That's correct, 

o q You never told it to anybody 

!0 else 1 

; 1 a. Not to my recollection, other 
; 2 than to the FDA and to the Department of 
;3 Justice 

.lu q Now, we have got the Department 
15 of Justice ioo. You told us you didn't 
56 talk to the Department of Justice about 
n this. 

1 3 a. I Junk I already told you that. 

' [9 Q You told the Department of 
’ :o Justice about Y-l as well 1 

21 a. Yeah. 

22 Q Everything you told Kessler, you 

23 told to Reggie Tom 1 

24 a. 1 have discussed Y-! in detail 



; with the Department of Justice 
; q Now — 

3 MS warren Your Honor. I know 

4 we are under seal. I simply want to be 

5 clear, because we had an understanding at 
5 the first deposition that when Dr Wigand 
• was asked questions about who he had 

j spoken to and what he had told them, those 
9 questions were not — were assumed not 
13 to apply to the Department of Justice 
: criminal division, and he didr t have to 
:: say except the Department of Justice each 
: 3 time. 

u Now, counsel is correct that 
.: Dr W igand has the option if he chooses or 
: s revealing what he has told to the 

r department of justice criminal division, 

i s but Dr. Wigand also has a protective order 
59 that says he can't be compelled to, and 1 
20 think it needs to be dearer at some point 
:: wnether we are still operating under the 

22 original ground rules that Dr. Wigand's 

23 answers are presumed not to include the 

24 Department of Justice criminal divisten 

Page 2 l'h • Pug. - ' 
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even if he talked tc as. unless Dr Wigand 
: chooses to reveal that information. 

3 the COURT 1 believe he just 

4 volunteered it. did he not? 

5 MS warren That's what I am 

- r.ot sure about, if he is volunteering it 

- or ;f he is under the impression now that 
S -- that's what 1 want to be certain 

9 about. I just want to know, is he clear 
;0 that he is volunteering, I want to be sure 
;; he is volunteering or whether he is acting 
i: under the belief that he is compelled to 
is answer, that's all I'm asking, 
la THE WITNESS 1 believe I am 
:? being compelled to answer it, and I think 
16 I will go back to the anginal ground 
r rules, 

18 MR. aLDOCK [ would rather not. 

19 MR 5HEFR.FR Why don't you 
2C talk to your client then I don't want to 
;l interfere. I don’t want to be accused by 

22 the justice •• 

23 MR. ALDOCK With all due 

2J respect to the department of justice, if 


: he has talked to justice, to leave them 
: out and then leave you with the 
; implication that you have closed all the 
4 loops is not serving my client so he has 
< got to say it. I'm sorry 
s MR SHEFFLER: I agree, but you 
* better tell him -- 
s MR. ALDOCK 1 think be is 

9 compelled to say it. I don t think he ls 

10 volunteering. He is compelled to say 

11 because of die tack you are taking 

12 MR SHEFFLER: 1 will not accept 

13 that: I do not want to be in a position 
M of having any suggestion on the record 
i5 that I am compelling this man to do 

l< anything in violation of justice's 
r request. 

IS MR .ALDOCK l think you are 
19 doing it in violation of the order 
:o the court [ think you are 
2] using "compelled" in a different way 

22 MR .ALDOCK l am. 

23 THE COURT 1 think you are 

24 saying that he should answer that way 


Curtin. Schneider & Lawrey 


Multi-Pigc 


1 ID.:, 96 


Page: 18 : 

: because he shouldn't leave their, out 
: because in truth ne did talk to.iustice 

3 about it 

4 MR aLDCCK And because he is 
; going to use the f act that he only -• 

6 the elimination of them as a way to close 
' a loop for other purposes against 

8 Dr. Wigand. So it s in his interest and 

9 it would be a mistake for him to leave 

10 them out. Now because of the way they are 
; i pursuing it — 

:2 THE COURT. It doesn't mean they 

,3 are violating any orders. I don't think 

14 he has any choice though I think you can 

15 advice your client then that he may 

16 volunteer it. 

;? q .Are you going to accept his 

18 advice 1 

19 THE COURT So the onus isn't on 

20 Mr. Sheffler that he is compelling an 

21 answer that could be regarded as improper. 

22 MS WERTHEIMER If you wouldn't 

23 mind, we would - this involves something 

24 we would like to confer very briefly 

Page 2182’ 

: about. 

2 MR. SHEFFLER Anytime. Do you 

3 want to take a break 1 

: 4 THE COURT Okay 

5 i Recess taken.) 

6 THE COURT Wc are still under 

; * seal. 

■ 8 MR 5HEFFLER: So now, you have 

9 had the opportunity to discuss with 

10 counsel whether or not you want to reveal 
; 1 the contacts vou have bad with the Justice 
1 : Department with respect to Y-l 

13 VIS WERTHEIMER. Prior to 

: 4 November of 1995. 

!5 Q Prior to November of 1995. and 
16 dunng the time period we are talking 
about, termination to November; right 1 
. 8 a I had discussed with the 

19 Department of Justice from tune to time 

20 the issue of Y-l. 

21 q Who? 

22 THE COURT May we say on the 

23 record then you are doing that 

;i voluntarily, you are not being compelled 

Page :i*l 
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• . by Mr Sheffler. is that correct’ 


: a 

Yeah. Yes 

2 O 

- M 

Who’ 

1 \ 

Mr Tom. 

5 Q 

Who else’ 

6 4 

And I believe maybe Mr Bolema. 

“ Q 

How do you spell that, do you 

3 know 


; a 

I don't knew 

Q 

Who else’ 

11 A. 

i think that's -- before 94° 

Q 

No. no. before 95, November of 

:j 95 


14 A 

Before '95, yes. that's correct. 

t5 Q 

November of '95? 

16 A. 

Yes 

Q 

Anyone else’ 

.51 A 

N'o. 

.9 Q 

What department was Mr. Bolema 

20 with 1 

21 A 

Antitrust 

22 Q 

And what 'department was Mr. Tom 

23 with? 

24 A. 

Antitrust 


1 Q And were they investigating 

2 fire-safe cigarette matters'’ 

3 a. You will have to ask them. Yes, 

* I think so 

5 q Was that w hat the discussion was 

6 about? 

I - MR. alDOCK I think he testified 
| $ he discussed Y-l. Was that what the 
9 discussion was about? He has testified it 
.o was Y-l 

i i MR SHEFFLER; What was their 

12 charge’ 

13 MS WERTHEIMER; If you know 

u Q If you know. 

15 a I don't know 

is q Did they tell you - excuse me 
it Did they ask you about Y-l specifically or 
18 did you volunteer that information’ 

•19 a I believe 1 volunteered it. 

20 Q Okay What did you tell them’ 

21 A. 1 gave them general background 

22 on Y-L 

23 Q The genetic breading and 

:•» molecular biology -- 


Multi-Page 


1 l/i;,96 


Page: IS 5 Pago 

, a And the possible exportation of 

: seed without a license, 

2 q Anything else -1 

a a That s what I can recall r.ght 

5 now 

6 Q Did you tell them that seeds 

- were smuggled out of America and shipped 
S ro Brazil in a cigarette package’ 

9 a I may have discussed that with 

10 them bur 1 dearly remember discussing 

1 1 that with Kessler, et al 

;; q You dearly remember that now ’ 

lj a Yeah. 

. ia q You said before you may have but 
' :< now it's dear now. 

.6 a. Yeah, it's clear 

t" Q So it just slipped your rrund 

18 when I asked you if there was anything 
. 19 else'’ 

20 a I told you I discussed a lot of 
.21 Y-l with the FDA. 

22 Q Sir, what I said was was there 

23 anything else You didn't tell me about 

24 that. 

Page 2186 ■ Pa S ; 

1 a. I'm sorry, Mr. Sheffler. it 

2 skipped my mind. Now let me give ;t to 

3 you very straight 

4 Q No. no, let me finish my 

5 question. 

5 a Let me finish what I was saying. 

- q You were interrupting my 

8 question, sir 

9 THE COURT Finish your 

10 question 

: l Q You now have a very clear 
!2 recollection Did you have a very dear 
;3 recollection when you didn't tell me abcut 
;u n before’ 

. 5 a There is a lot of things I'm 
:s thinking about tight now and as I reflect 
on it and have taken some extra time 1 
;« dearly told Dr. Kessler about the Y-t 
19 export issues 

, 20 Q You ate not answering my 

2! question. My quesnon was, did you have a 
2: very clear recollection about it when I 
23 asked you was there anything else and you 

2 u did not tel l me’ ____ 

~ Page ’ 1?5 - P 



! 

I 



i 


i 


! 


I 
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Pag; 2! 89 

i a No, I didn't have a very dear 
: Now. [ have a very dear recollection of 

:• u. 

a q Did you have any recollection of 
5 it before and not tell me about it 1 
0 A l don’t know what that means 


i ( At this point, the testimony 
9 resumes n the Confidential and Sealed 
to volume of the transcript.) 

] i . 

13 
11U 
115 
is 
1 • 

:9 

19 

:o 


23 


Pigt 

1 a But 1 cannot -ecal! ■■ let me 

2 tell you wiiat l recall. 

3 Q ['m reaily asking specific 

a questions Sir. I'm asking specific 
; questions I didn't ask you to give me J 
6 narrative. I'm going to ask specific 
" questions 

% a You are going to get it, though. 

9 go ahead. 

10 q Well, if 1 ask for it I'm sure I 

l! will. Now. it is youi testimony today 
:2 that you recall that you had many, many 
13 hours of many, many meetings with 
i Dr Kessler 1 

115 a Yes. 

16 Q Did those many, many hours of 

S7 many, many meetings take place before 

13 November of 1995? 

19 a Yes. 

20 q How many of ■■ how many, many 

21 meetings did you have 1 

22 MS WERTHEIMER. I'm sorry. 


24 


23 What is the number of meetings 1 
: 2* Q Yes, how many meetings did you 


Page 2191 ; 


Pace 


A Partly, yeah, that's part of it. 

Q Well, if you didn t remember it. 


I have? 

a I would say somewhere between 


3 what other reason could there be 1 

4 a. Just didn t recall it at the 

5 time. I recall it now. 

5 Q So you didn't remember or recall 
- it at the tune and that's why you didn't 
9 tell me 1 

9 a I believe that's what I am 
ig saying, veah. 1 would like to amend my 
; 1 testimony very specifically then. 

;; q That's fu» The record will 

13 show exactly wh»l happened. That's why we 

14 have the transcript. I'm just trying to 

15 see. sir. whether it is your recollection 

!6 that has in some w'ay been refreshed since 
;•» my question a few minutes ago, or whether 
Ik there is some other reason you didn't tell 

19 me. 

20 a Well. I met with Dr. Kessler for 

21 many, many, many hours for many. many. 

22 many days, and I can't recall everything 

23 that was said every tune. 

24 0 Well. I know that. 


3 six to ten. 

u Q Six to ten 1 

5 a L'm-hum. 

6 Q Sir. how have you refreshed your 

- recollection about the incidents, the 

3 numbers of meetings and the discussion 
9 about the Y-l cigarette seeds in a 
iC cigarette pack that you claim were 
it smuggled to Brazil 1 How did you refresh 
12 your recollection - 
; 3 A Just now. 

u q - from when I asked you the 
;5 question until now? 

;6 a. Just had a little bit of 
i" breathing time to think about it. 

■ 8 q I see. 1 see. So. when you say 

that there were many, many hours, what are 
20 we talking about 1 How long were each of 
:: these meetings, these six to ten meetings' 

:: a Oh. sometimes, there were four. 

23 five, six hours, someitmes there was 
:u telephone conversations, fou r, six hours 

_ Page 2’. 39 • P-c: ? 
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I ; q Telephone conversations six 
I : hears long 1 

:• \ Urn-hum 

a Q Where did you make those calls 
i from ’ 

6 -V I didn't make the calls. 

- Q Kessler called you 1 

. g a Yes 

9 Q Six hours worth 1 

to a. Four to six hours Long tune 

;; q You had six to ten meetings. 

12 How many of these mammoth telephone calls 
it did vou have" 1 
:4 a. At least three that 1 can 
recall. 

i* q And, sir, you have testified 
;* before that you have corroborated 
15 documents And now you have told as other 
:9 subjects that you talked about, Y-l being 
;o one, recon and ammonia tobacco being 
2! another, and glycerol and coumann being 
:: additional ones 

23 What were the other subjects you 

24 talked about at these mammoth telephone 


?i« 

. the FTC machine 

: MR SHEFFUER Move 10 strike 

; the last par of that answer 
a “HE COURT Sustained 

5 MR. SHEFFLER 1 didn't ask him 

s the reasons he talked about it. I'm asking 
■ him what he talked about. He :s 
S volunteering things have to gc to a whcie 
9 new other claim. He never made that 
;0 allegation before, 
u I know this is under sea:, but 
;2 there is another new allegation That s 
.13 the problem with this deposition, your 
;u Honor, and you have asked before whether 

15 we can finish by Wednesday or not. We 

16 can't. 

t? As we sit here the man comes up 
i a with new allegations, new things I mean. 

! 19 1 just can t control that. But he bl urts 

20 them out and we are going to have to 

21 pursue them. We have got another one 

22 So - 

J 3 THE COURT I understand. 

24 BY MR. SHEERER 


Page 2195i 


1 conferences or meetings 1 

2 a. Cigarette design. 

3 Q Whose cigarette design 1 

4 a. The industries' cigarette 

? design. 

6 0 Sir. let me ask you this, did 
■ you talk to Dr Kessler about cigarette 

8 design of Brown St Williamson s cigarettes 

9 a I may have talked about Barclay, 

.0 yes 

i; o Anything else? 

• 2 a I talked about FTC cigarette 
il Q No, no, 1 mean any other 

14 cigarette design of Brown & Williamson s 
i; cigarette design. I’m sorry, that was an 
,6 unclear question. Let me rephrase it 
r Did you talk to Dr. Kessler 
.8 about any other design parameters or 

19 design protocols or anything about 

20 cigarette design with respect to Brown & 

21 Williamson's cigarettes other than 

22 Barclay 1 

23 a. I think I discussed Barclay 

:» nicotine .n particular because it tricked 


i q Let me ask you the question 
; again, sir Other than Barclay, were 

3 there any cigarette designs of Brown & 

4 Williamson cigarette products that you 

5 discussed with Kessler 1 

6 A. Not that I can recall at this 
“ time. 

8 Q Sit and think about it because I 

9 don t want to come back after another 
:c break and have another one. Is there 

: i anvthing you can do to refresh your 
!2 recollection? 

a Some fresh air probably, a 

i4 httle cooler room 
,5 Q Other than that 1 Is there any 
16 documents that would refresh your 
recollection 1 

.5 a. Do you have documents that you 
;9 could provide to me 1 

20 Q I don't. 

;i a I don't have any documents 

22 Q You have no documents at all 1 

23 \ No. 

;u q You gave everything to your _ 

Page 219- - 3 
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! j attorneys, they never gave you anything 
j : tack 1 

' y \ Vo. [ have no documents. 

' 1 MS WES.THE [ME S That's correct, 

i ' THE WITNESS How many times do 

j - I have to ted you that 1 
* 3Y MS sHEET-FR 


* 

Q 

Is there any of the documents 

9 

that vou gave your attorneys, would any of 

10 

those 

refresh your recollection 1 We can 

I [ 

pull t 

hem out if you tell us what they 

12 

migh' 

be. 

l j 

A 

Anything that they have they 

ii 

don't 

have with them, you have them all. 

; 5 

Why 

don't you bring them out 1 

16 

Q 

They have them too. 

r 

A 

They don't have them with them 

is 

Q 

We can get them ;f you tell me 

19 

what 

it might be. 1 can get them if you 

10 

can g 

tve me some description so I can 


;i search for them. 

2: MS WERTHEIMER. I trust you 

j;t don't want me to start pulling out the 
2* documents and asking turn if it ts 


; refreshing his recollection. I think you 

2 would take objection to that, 

3 MR. SHFFFuER I'll will be 

a honest with you. on this issue you can 
5 show him anything you want that would 
5 refresh his recollection. I won't object. 

■ If you w ant to show him stuff that he 
s talked to the FD\ about about the Brown & 

9 Williamson cigarette design, be my guest. 

10 We are doing a discovery 

; i deposition I want to know what he said 
12 so I can prove my allegation. 

:3 MR. aLDOCK. Newspaper stones 
i-t and stuff too 1 You obviously are not -- 
15 that's not -• 

is MR SHErFLSR. His documents 
I* His documents. I don t want you to give 
is him things that somebody else wrote 
t9 because obviously he will adopt it. But 1 
:o want you to show him anything that he has . 
21 MR aLOOCK Most of his 

documents were written by •• 


; newspaper ■- you have seen the production 
; We have given it to you. 

3 MS WERTHEIMER. Move an 

s 3Y MR SHcEFLER 
; Q Mr. Wigand. is there anything 
i else about the design of Brown & 

' Williamson cigarettes that you discussed 
S with the EDA' 

9 a Not that I can recall at this 
it) time. 

:; Q Now these many, many meetings. 

;2 six to ten. and these hours of telephone 
is conferences, are they reflected in ar.v 
la diary that you have kept 1 
: 5 A No 

16 Q Why not 1 

l* a. Because I didn't reflect it in a 

ts diary. 

1 ? q Was there a reason for that 1 

:tJ a It was on my computer 

21 q It's on your computer 1 

22 a. Yeah, my computer was -* as I 

23 said before last time, the hard dnve 
:4 failed. 

Page 223 

When did the hard dnve fail 1 
In May of '95. 

Okay. May of '95 the hard drive 

4 failed. And did you have any meetings 

5 after May of '95 with Kessler 1 

s a No 

- q So that '94 period - did you 

4 have a diary at that time that w as 
a written 1 

.■J A On a computer, yes 

Q But you didn't have anything 
.: else, no other written diary or dayr.mer 1 
a No. I produced it all. 

i q And the hard dnve failed you 

5 sav. What do you mean by that 1 

; f: a It crashed. 

. ■ q Okay Did you take -- make 
:S any attempts -■ did you send the hard 
;; drive to any repair service 1 
22 \ 1 had a person come m and try 

2 ! io restore the hard drive. 


)3 mr SHEFFLER. By him. yes 

14 MR aLDOCK No. wc have 


q Who was that 1 
23 a A fellow by the name of Ken 
2 j Trench. 


Page 2 ’ 9 b • ?-u- 21 


Curtin. Schneider & Lawrcy 


cito^iric/t.i 


Page 2199' 


1 Q 

2 A 

3 Q 


http://legacy.library.ucsf.e^ticb(Eht|O^aO)0!((swiS/.industrydocuments. ucsf.edu/docs/mtfl0001 




iB&VVi PROTECTED BY MINNESOTA TOBACCO LITHiAl ION PRl)1 EU T|V E ORDER 


Bro& Williamson vs. Wigani Multi-Page 1 !•'12/96 

VOLUME 13 (NOV 12 )____ 



Page:? 1 }; 

: Q Where is Ken T rench' 

! happened to the hard dnve 

; \ in Pennsylvania somewhere. 1 

: Q You still had the same hard J 

:• think, now. 

3 dnve in the computer when the FBI took 

i q Pennsylvania 1 Who is he with 1 

4 It 1 

5 a. He was with the computer 

5 a Yes. 

s companv. 

6 Q So that, therefore, that hard 

■ q What s the r.ime 1 

- dnve? 

i a I can't recall A 

3 a Was the ongtnal hard drive chat 

v local companv. 

9 came with the machine 

:0 q I'm sorry 1 

• tc Q So - very good. Thank you very 

: l a h was a local computer company 

11 much. 

i; O Hers in Louisville 1 

12 Now. getting back to these 

1 3 a Yes 

. i 3 meetings that you bad with Kessler, what 

;a q Okav. Is n still in existence. 

; :4 other cigarette designs of Brown & 

do vou know 1 

1 5 Williamson cigarettes can you remember 

IS A 1 don't know. 1 haven t really 

16 discussing 1 i 

i' tried to follow it up 

; i? a As I said,! cannot recall at 

18 Q What kind of compuier w as it? 

;8 this time. 

19 A An 3M Presar.o. Compac 

19 q. Okay. Did you discuss with I 

20 Pres an o. 

20 Dr. Kessler any components of cigarette 

21 Q A Compac 1 

21 smoke that were being tested or examined 1 

22 a L'm-hum. 

;2Z for at Brown & Williamson 1 

23 Q Okav Now. sir. your hard drive 

! 23 MS. warren Excuse me. 1 

24 failed. Was this about the tune your 

24 didn t hear 


Page ?293j Page ll't 

i diaries were stolen 1 

i Q. Did you discuss cigarette 

2 a No. 

: components and cigarette smoke that were 

3 q Was this the computer that w as 

: 3 being tested for at Brown & Williamson. 

4 taken bv the E3P 

a components of cigarette smoke 1 

; a Yes. 

; a. I can’t recall. 

a q Was it taken by the F31 when? 

6 Q You can t recall, okay 

j ■ When did the FBI take the computer 1 

: 1 MS WERTHEIMER Thus is tn 

! 8 a. 96. 

8 additton to the discussion that - 

9 Q Okav Now, did vou have a new 

9 MR. SHEFFLER These are the six 

10 hard dnve put on it by the tune, from May 

to to ten meetings and four to five hour 

11 cf 95. to the time the FBI took your 

calls. 

i'.2 computer 1 

12 MS WERTHEIMER Can I refer 

13 A No 

.13 back to the earlier morning testime nv 1 I 

14 q So what did they do? Did they 

u believe he has testified that he spoke 

;5 repair the exisnng hard dnve? 

1 ; with Dr. Kessler about ammonia. And I 

16 a It was a software crash. 

16 believe that you had a colloquy with mm 

r Q It wasn't a hard drive cash 

I? on the last go round about the 

19 crash 1 

18 constituents of tobacco smoke and whethe r 

15 a It was a hard dnve crash, lost 

:9 or not they were affected by ammonia 

20 everything on the hard dnve 

20 Now. is your question designed 

21 Q Whv did you say it was software 

2 : to reach whether or not - he has 

22 crash 1 

22 testified he talked about ammonia. And 1 

23 a Something to do with the 

23 guess my question is, is that what you are 

24 soft-ware I don t understand what the 

24 asking him about right now 1 Or am ! - 
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. is it something else' 1 
: MR SHEFF-cR. Laura, my 

; question is much simpler than that. 
j q Did you talk to Kessler about 
‘ anything '-hat Brown Sc Williamson tested in 
S cigarette smoke of their products': 

- a Such as’ 

v q Anything that's in the cigarette 

9 smoke of their products. 

.0 a Such as nicotine? 

11 q Yeah, did you talk to him about 
;: that’ 

: 3 a Sure, yes, 

14 Q So you did. Anything else’ 

;5 a Tar 

16 Q Anything else’ 

: * a Perhaps components of tar 

:S Q Such as 1 

.9 a Carbon monoside. benzopyrenes, 

20 mtrosarrunes 

21 Q Let me ask you, sir was Brown & 

22 Williamson routinely testing benzopyrenes 

23 in thetr cigarette smoke at the time’ 

24 a Routinely’ I know they tested 

Page 220’ 

1 for it. 1 don’t know if it was routinely 

2 Q Do you know how often they 

3 tested for it? 

a a No 

5 q Do you know how they tested for 

S ti? 

■ a I don't recall at this nine, no. 

8 Q Do vou know when they tested for 

9 It? 

10 A. No. 

11 Q Do you know what the protocol 
i; for the testing was? 

13 a No 

u q. Do you know the reasons for the 

; 3 testing’ 

is a. To measure components of smoke. 

17 q Do you know the reasons for the 
! s testing of DAP that you claim occurred 

19 during Brown Sc Williamson’ 

20 a The reasons’ 

21 q Yes 

22 a Benzopyrene is a key constituent 

23 or a key actor in cancer 

24 q Do you know the reasons why 


Page 11 ''.% \ 

; Brown & Williamson tested for it’ 

: a 1 can't recall at this tune, no ; 

3 q Okay So you didn't tell 

4 Kessler that there were reasons for if’ 

< a No. j 

5 q Did you tell Kessler the 

* methodology that was used’ 

S A No. 

9 q Do you know the methodology 

10 'used’ 

11 A. I can't recall n but I could 

:2 probably ifl looked it up find out It's 
;3 something that 1 don't have at the tip of 
la my fingers 

;; Q Where would you look it up for 

16 Brown k Williamson s test methodology for i 

1’ DAP’ 

!8 a. 1 would say have to go back into 
19 B Sc W records to find it. And I didn't 
29 have any 3 Sc W records. 

21 Q Okay So that would be a . | 

:: confidential information that would not be 

23 known outside of the industry’ 

24 a The general methodology’ 

Page 2209' 

i 

iq No, sir, the methodology used 

2 for Brown 4 Williamson to test for da? 

3 don't change the question. The question 

4 is about Brown Sc Williamson s knowledge, 

5 that's what we are investigating here 

s What information did you have about Brown 
- Sc Williamson and w hat did you convey to 
8 Dr Kessler’ 

a a They tested for benzopyrene 
:0 Q Did you know how they tested for 

. n? 

:2 A No. 

, 3 q So you could not have told him 
i 4 that? 

: • a The methodology, no. 

: 6 q Did you know' what the results of 
i" the test were? 

•S a No 

,9 q Do you know generally how tnuc.n 

20 benzol a ipyrene is in an unfiltered 

2! straight cigarette? 

22 a l can't recall at this time. 

23 Q W r e!l, what -■ let me ask you 

24 this. In what measurement ts tt?_ 
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1 A 

1 can't recall, 

. Q All right, sir Let me ask you. 

: n 

Is ;t in micrograms 1 

: is there anything else, additives to 

3 A 

1 can t recall 

2 cigarettes, or constituents of tobacco 

s Q 

Picograms 1 

a smoke that you discussed with Dr Kessler 

5 A 

I can't recall. 

5 during these six to ten meetings and 

’ Q 

You can t recall whether it’s tn 

s telephone calls of six hours or more' 1 

- picograrr.s or micrograms 1 

* a I believe 1 discussed with him 

i \ 

I can t recall at this time. 

8 the issue cf how seeds were getting out ;! 


3 Q What's the difference between a 
;picogTim and a mucrograir. 1 
;. a 1 don't know 

Q Sir, I'm asking you a question 
;3 a Tenth to the minus three. 

!i Q Is what' 1 

:5 a In units. Ptcograms. tenth to 

[6 the minus three grams. 

■■ q What's a microgram? 

iS a Tenth to the minus six hundred. 

19 Q What's the difference 1 

20 a. Tenth to the minus three. 

2: q And you don’t recall what the 

22 proportion of -- 

23 A. No. 

;a Q •• of bap was in tobacco smoke? 


9 die country 

.0 q We talked about that I'm 

i i really, sir, let me rephrase the question. 

12 Is there anything else about additives to 
; 3 tobacco for manufacturing Brown & 

14 Williamson products that you told 
i! Dr. Kessler about during these meetings' 
>5 Other than what you have told us about, 
r glycerol and count arm. 

; a a. ! think I discussed u ith him 

19 illness complaints. 

20 Q Sir -• 

21 a. You asked - I'm just giving you 

22 another example of something 1 just 

23 thought of. Illness complaints. 

24 Q That's fine. If I ask you about 
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a. No. I can t recall it. I don't 
recall every number. 
q Okay So what did you tell them 
other than they tested for 3AP about the 
test 1 

a. That they tested for it. 

q That's it, nothing else? 

a Urn-burn 

Q How often did they lest for it 

when vou were there? 


I don't recall. 

More than once 1 
I think so. 

How many more than once 1 
I don't recall. 

Two 1 

I don't recall. 

More than a dozen times? 

I don't recall. 

Could have been less and a dozen 


A 

Q 

A. 

Q 

A 

Q 
A 

Q 

A 

Q 

times 1 

a Could have been more also 1 
q You don't know, do you 1 
A I don't know 


; that you remember to tell me that Can 

2 you answer my question that 1 asked you 

3 now? 

a A. Okay. 

< q Do you want it read back 1 

6 A. Go ahead read it back. 

- (The last question was read by 

8 die reporter.) 

9 q You can consider tainting of a 

10 solvent from packaging an additive or i 
:! pesticide as an additive; could you not 1 
i; Q If you do. sir. that's fine If 

i j you do then tell me about it Did you 
] u talk to him about those things 1 
• j a I think I discussed with him 
.5 ethyl thiourea. 

.* q Okay, Anything else 1 

18 a I also believe I discussed with 

15 him illness complaints. 

;o Q Anything else 1 

: i a And how people were forced to 

22 smoke cigarettes at my objection 

23 q This is still relating to 

:u additives m your view 1 


'ii 
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: v Yeah 

: Q Anything else' 1 

5 MR a HE FFDE A These claims just 

i keep -oiling in. your Honor. 

5 a 1 don't know whether they are 
j claims. You asked rr.e about discussions 

- MR AL DOCK : object to that, 

s your Honor. He had many days and rnany 
v hours and he keeps pressing him. When he 
doesn't come up with it he yells at him, 

11 when he does come up he says he keeps 
;; coming up with more 

13 I mean, the side bars 
;■> shouldn't be allowed. He should ask the 
;5 question and answer it. If he's a 
:6 difficult witness, he is a difficult 
i" questioner 

18 MR 5KEFFLSR Ml Sony, I 
:9 will become a very kind and considerate 
20 questioner. 

Q What is a picogram' 1 

:: a What is a picogram 1 

23 Q Yes 

2 u a Tenth to the minus 12 grams 

; Q What's is a rrucTogram’ 

I a Tenth to the minus six. .Am I 
3 right 1 

j u q The difference between to the 
5 two is what? 

S a Tenth to the sixth. 

- q Not tenth to the third. 

8 A. .Am ! right' 

9 Q Just for the record, sir, do you 

10 know where the baP in cigarettes was m 
; i picogram levels or microgram levels? 

1 2 a I don't recall. 

;:j q Getting back now, sir, have we 
• a covered everything in terms of additives, 

,; m the broadest sense of the word that you 
;6 used it, with respect to Brown & 

T Williamson's tobacco products and Kessler, 
i 8 that you discussed with Kessler' 1 
:9 a. We covered glycerin, coumann, 

20 ammonia additives, additives that are in 

21 like pesticides, carryover from solvents, 

22 packaging solvents like toluene and 

23 dioxins. I think that's all I can recall 

24 at this time 

Curtin. Schneider & Lawrcv 
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: 0 Okay Now, have you had any 
2 discussions with anybody else about such 
j additives for Brown & W illiamson 's tobacco 
4 products 1 

< a. I have discussed coumann with 
4 cas. 

* q N'o. no 

8 MS WERTHEIMER Pardon me. it's 

9 for my own edification and so the witness 
.0 understands, when you say with anyone else 
.1 at the FDA. in addition Or Kessler or 

.2 outside the FDa 1 

IS MR SHEFFLER Well taken. 

14 Q Have you had any discussions •• 

15 well, let's do both. That's a good 

: 6 question, thank you. You said that these 
P discussions occurred with coumann with 
i3 Mitchell and Zeller as well' 1 
: ;9 a. As well as many other FDA 
: 20 personnel that were there that I don't 

21 know. 

22 Q. When you say many, how many 1 
'23 a Could be sometimes as many as 
24 six or eight more. 

! Page 

. Q Six or eight, okay. Now, sir, 

2 in discussions with Kessler about 
; additives, the ones we have been talking 
4 about, let's just stay right on additives 
; Who besides Kessler did you have these 
6 conversations with -1 
- a At the fda- 1 

j Q At the FDa 

9 a Who was present with 

;0 Dr Kessler? 

q Well, you can start there and 
:: then we will go on to the next one 
a I believe Jack Mitchell was 

;4 present most of the tune 1 believe Mitch 
.: Zeller was there most of the time. The 
i* rest of the people 1 can't identify 
;■ Q Have you ever had conversations 
.8 with individuals when Kessler wasn t 

19 present about additives in Brown Si 

20 Williamson cigarettes" 1 

2 j a Dtd I ever have conversations 1 
I think : may have had conversations 
23 without Kessler present with Jack 

34 Mitchell__ 
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. Q Okay Anyone else it the ^Da 1 
: a There was a toxicologist 1 
' talked to and I car t remember iter name 
t q Okay How about on the 
j 5 telephone’ Were there any individuals 
•• v that you have had conversations with on 
’ ■ the telephone besides Kessler - 
j r a Weil, there were a lot of 
! i people 

, Q - in the FDa 1 
; i a There were a lot of people that 
:: were on the conversation with Kessler 
is Q The conference calls' 1 

1 4 a The conference calls, yes 1 

.5 don t know who all those people were, 
is q They didn't identify themselves' 1 
f a The principals were identified. 

:s Q And those principals were 1 

19 a As 1 said. Mitchell and Zeller 
:0 Q Mitchell Zeller and Kessler 1 

Cl a. Kessler 

CC Q Did you ever have any 

23 conversations with anyone from the FDA 
:a where Kessler was not on the telephone 


: during this same time period? All of my 
2 questions relate to before November. 
i a 1 believe I had follow-up 
-• conversations on the phone, follow-up 
: conversations with Jack Mitchel. 

6 Q Okay. Anyone else? How about 
' this toxicologist whose name you can't 

8 remember’ 

9 a Suzanna Henry 

Q Yeah, I think that's right. 

; i a. See, my memory does come back, 
i 2 doesn't it. when I thmk about it hard. 

; :• q Well, we are learning that, 

[4 that's why we are taking the time and we 
will take the time we need but we will get 
;.6 it. 

i* a Suzanna Henry, l had a 

;8 discussion with her 

:9 q Was that in relation to 

20 additives 1 

21 a It was in relation specifically 
12 to coumann. 

23 Q Anything about additives other 

24 than coumann’ 
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. a N'o, I think it was limited to 
: coumar.n 

i Q Okay Now, sir. have you had. 

4 other than your discussions about 
3 coumann. glycerol, ammonia, urea, the 
6 things we have talked about, which, may or 
* may not be considered additives, I don't 
i know-. 

: 9 But other than the things that 
:0 we have identified as used by Brown A 
it Williamson have you had discussions with 

12 others in the FDa about additives’ 

13 a. Other than with the people we 
M have just mentioned 1 

15 Q Other than the people in the 
15 FDA. okay 1 What we are trying to do. we 
tr are going step by step here You have 
is told us about ammonia, you have told us 

19 about urea, DAP. you have told us about 

20 recon. you told us about tobacco types, 

21 you told us about coumann, you told us 

22 about glycerol, and you told us who you 

23 had conversations with. 

la You told us about Y-l and *hc 


Page 22!9t Page 

1 you had conversations with. 

2 Now what I am asking you about 

3 is other cigarette additives used by Brown 

4 & Williamson. And you defined that term 

5 for us very broadly, any incipient 

5 additives, I thmk you also thrown in. 

* a 1 thmk I also discussed the 
5 issue of ethyl thiourea. 

9 Q I understand, you told us that 
:f, a I also discussed with him the 
; carryover from paper dioxins 
.: q You told'is that. 

;; a Okay. 

a q Now. what I want to know. sir. 

15 is who else have you discussed that with 
: 6 other than the FDA? 

;■ a Other than the FDa 1 

q Yes. Have you talked about it 
19 to Reggie Tom 1 

29 a I have talked to Patton about it 
2! and Etheridge. 

:: q And what specific additives did 

23 you talk to Patton and Ethertdge 1 

24 a I talked to Mr Tom. 

Page ■ P-2. 
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. Q No. no. 

: a. VLr Patton and Mr. Ethcndge in 
: these offices. 

i Q About what specific additives’ 
f a.. Coumann. 

6 q We talked about ccurr.ann What 
• I am trying to do. sir, is go and find out 
S new information. You told as you talked 
i 9 about ammonia, area. DA? recon. coumann 
: ,o and glycerol. And you told us who you 
i i talked to 

You told us you talked about Y-1 
13 and you told us who you talked to. You 
.a told us about other additives and you 
.5 listed a bunch of them, dioxin from paper. 

.6 incipient additives as well as additives 1 ' 

;* a. Toluene. 

.3 Q Toluene Any other additives 7 

;9 Toluene is a new one 

20 a Toluene comes from the paper. 

2 1 from die inks in paper 

:: q Any other additives? 

23 A Not that 1 can recall 

i24 Q Okay. Now. you told us you 


; talked about those additives with Kessler 
; and others in the ^da 1 
3 a Yeah. 

i Q What I am going to try to ask 
; you to do for me now, sir, is tell me 
6 whether you talked about those additives 
■ with anyone outside of the FDA in the time 
3 period before November 29, 1995 and your 
■? termination? 

To a Before November of'94? 

,i q 95 was your deposition. Before 

12 the deposition in Moore, when you swore to 

13 tell the truth in Moore, before that 
la penod of time. 

15 a I believe I talked about 

16 coumann with Mike W'allace and CBS 
r MS WERTHEIMER Could I have a 
S3 moment of clarification? Mr. Sheffler is 

19 asking you which of the newly identified 

20 additives that you have discussed with him 
2 ! in colloquy were discussed with 

22 individuals other than the fda and the FDa 

23 people that you identified. 

2« You explained -■ I think you 
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! have covered m detail coumann And ! 

2 think you have covered in detail a few 

3 others But he is specifically asking you 
a about the very few that were enumerated 

5 Q You talked -- let me -- maybe we 

6 can do it this w ay. Did you talk to 

" anybody other than the people at the TDa 
3 about BA? mcrosarrunes, constituents and 

9 additives, other than ammonia compounds. 

10 DAP recon, coumann and glycerol 17 

L l a I never talked to Motley about 
.:: it. 

13 q So you--that wouldn't be 
H responsive then 7 
:< a. I didn't talk to Scruggs about 
16 it. 

r q That's not responsive either 
18 a. I thmk I may have had 
: ;9 conversations with the Department of 
20 Justtce about it. 

:: Q WTio' 7 

22 a. I think Mr. Tom 

23 Q Who else? 

! 24 a 1 think that's adequate 

Page 2223! 

1 Q No, it’s not adequate if it's 

2 not complete 

3 a I think I may have talked to Mr. 

. u Bolema but I’m not sure I remember 
. 5 conversations with Mr Tom. 

6 Q Anyone else besides Mr. Tom and 
’ Mr Bolema? 

S A. In '94. no. 

9 Q '95, sir, We are up to '95 

.0 a '95. 

i; q You understand all of my 

12 questions are devoted to the same time 
!3 penod' 7 

: 4 a. Um-hmm. 

i? q Okay Now, other than Mr. Tom 
16 and possibly Mr Bolema and the FD.a was 
:" there anyone else you talked about 

13 additives to cigarettes, constituents ;n 

:9 cigarette smoke in Brown & Williamson's 
. 23 products -- 

21 a. No. 

22 Q -- other than coumarm, urea, 

23 ammonia, and glycerol 7 

2 * a. Not to my recollection, no _ 
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, Pige :::* 

: Q Are >ou 5Lire of that’ 

; \ As far is I can be sure at this 
3 tune. yes. 

■i Q Have you told us all of the 
j 5 additives that you told to KessteC 
! 6 a 1 believe ! have 

i 

s (At this point, the testimony 
A resumes ;n the Confidential and Sealed 
id volume of the transcript.) 
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Brown & WiiLiamson vj. Wigand 
VOLL~ME 13 <~NQV 12) _ 

i Q You never told anybody that 
! : acetaldehyde was an additive by BrowTi & 
j Williamson-' 

4 A Vo. 

5 q Well, we talked about 

‘ acetaldehyde at the last deposition. 

■ a L'm-hum. 

S q Since the last deposition have 

i you had a chance to recollect as to where 
:j that information that acetaldehyde was an 
11 additive could have come from? 
i: a From Mr. Motley 1 I don t know 
;3 Q No, no. I'm saying do you have 
: a any idea, sir, where anyone would get the 
I; s impression that acetaldehyde was used as a 
! i* cigarette additive in Brown & Williamson 
l“ ciearenes dunng the time penod you were 
:S there’ 

19 a 1 thmk -- acetaldehy de per se 
:o was not used as a direct additive. 

2 i Q You testified that it was in 
:: here. 

23 a I thtnk we corrected that last 


Multi-Page 


page 


. 3Y MR SHEFR.ES 
: Q All right. Did you talk to your 
j attorneys about acetaldehyde 1 Just to 
a nail this down, I understand that you said 
; it in a general wav Ijustw-antto 
j nailing d down. Specifically, did you 
" talk to any of your attorneys about 

8 acetaldehyde' 1 

9 a. I cannot recall, 

10 MR- SHEFFLER. Okay The next 

. [i question is -- your Honor, if 1 may, 

12 what's your pleasure for lunch’’ 1 can go 

13 another 20 minutes, is that okay 1 

i* THE COURT: That's fine with me 
j;5 if it's all right with the group. 

1 is MR. aLDOCK Fine. 


i 18 (At this point, the testimony 

; 19 resumes m the Confidential and Sealed 
2 D volume of the tTanscnpt.) 


1/12/96 
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Q You did and we are going to go 
over that. What I want to know is why ts 
it that Motley - 

tAt this point, the testimony 
resumes in the Confidennal and Sealed 
volume of the transcript.) 


; q My question was, did you talk 
2 about the meeting, the meeting, the 
; 3 meeting itself. Did you say there was a 

4 meeting in Vancouver of R & D heads for 

5 Brown & Williamson and B.A.T. and sister 
. 6 affiliate companies' 1 

1 ’ a I think 1 discussed that with my 

5 attorneys, yes. 

9 q Anyone else 1 

ID a I may have. I believe now when 
11 • am thinking about it I may have 
:: discussed it with Dr. Kessler 
13 Q You discussed that with 
i a Dr Kessler too? 

:5 a Yes. 

6 Q Anyone else 1 

I* a Excluding the Department of 

is Justice, no. 

19 Q No, I'm not excluding anybody 

20 unless you want to exclude them If you 
;i are going to go back and say -- 

22 a 1 have discussed the Vancouver 

23 issue with the Department of Justice 

;i Q Who 1 __ 
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MS WERTHEIMER. Before -lie 
: date of the deposition? 

3 MR SHEFF1ER. All of my 
i questions relax: to termination until 
: 11-95 

5 a I discussed it after the 
" deposition 

3 MS WERTHEIMER The answer is 
? no 

ID BY MR SHEFFLER 

11 Q Look. Mr Wigand. you are free 

12 to say anything you warn about the 

13 Department of Justice, that's true. 

14 Okay. And mv questions are only relating 
;; u this point in time to the period 

;6 between your termination and November of 
it '95 when you swore in Moore to tell the 

18 truth. Okay' 5 

19 a. L'm-hum. 

20 Q Who at the Department of Justice 

2t did you talk to. if anyone, about the 


Page JJal 

I Who at C3S did you talk to about 

: the Vancouver meeting and the attendees of 
3 the Vancouver meeting’ 

* a. I believe Mike Wallace and 

5 Lowell Bergman. 

6 Q Okay. Anyone else 1 

- a. That's all I can recall at this 

8 moment. 

9 Q Now, sir. ts it your testimony 

,0 that you did not tell Mr. Motley about the 

II Vancouver meeting and the attendees of the 
12 Vancouver meeting before the Moore 

: 1 3 deposition? 
u a Yes. 

. 1 ? . 

! is (At this point, the testimony 

17 resumes m the Confidential and Sealed 

18 volume of the transcript.) 

I 19 . 

20 


22 Vancouver meeting'’ 22 

23 a Nobody before November No one 2 D 

24 before November. 24 

’ Page 2240! 


1 Q Of '95? 

2 a. That I recall, yes. 

D Q All right, sir Anyone else 
4 other than Dr. Kessler, your attorneys, 

; 5 did you talk to about the Vancouver 
j 6 meeting of R & D heads' 1 
1 ’ a 1 believe ! talked to CBS about 
; 3 It. 

9 Q Did you tell CBS who was there 1 

10 a. I believe 1 did. 

.. q Okay Wu this in a tape? 

:: a 1 don’t know what format it was 

id taken in. 

14 q You don’t recall' 1 

it a I don't recall what format it 

16 was taken in. 

17 q Who was it that you told the, 

ts CBS about the Vancouver meeting and who 

19 was there 1 

20 a I believe Mike Wallace was 
2! there. 1 believe Lowell Bergman. 

22 Q. No. no. excuse me I'm sorry, 

2D Mr Wigand. my question again was 
24 ambiguous and unclear 


1 q Well, other than Dr Kessler. 

2 the CBS. Mike Wallace and Bergman, and 

3 your lawyers, were there any other people 

4 that you have ever discussed, during the 

5 time penod we are talking about, a 

5 meetings in Vancouver. British Columbia to 
- deal with -- excuse me, to develop a 
3 safer cigarette 1 

9 a. 1 may have discussed it with 

10 Neal Hindman and Jim Palmer at Hindman 
!. Outplacement. 

:2 Q Neal Hindman 1 

13 a I think it's in the tape. 

14 q And Jack Palmer 1 

15 A Jim Palmer 

.6 q Jim Palmer 

:* THE COC'RT Now he is talking 

13 baseball, Jim Palmer is a pitcher. 

: 9 q This was a videotape you said 1 
23 a Yeah. 1 believe so. 

2 i q Did you tell the truth in that 
:: videotape 1 

23 A Generally, yes. It was - 

;a q Was the videotape a tape "I_ 
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21-16 [ 

i don t understand. Let me just simply ask 

! Q And how long were you on the 

i 

: the question on this. There was a 

2 team’ 


3 videotape that you made for outplacement 

3 a. I worked out with them through 


- purpc-.es' 1 

4 much of 1963 and into 1964 


5 a Urn-hum. 

5 Q You were on the team from '63 to 


* Q Hindman was the outplacement 

6 ’64’ 


* group that was helping you try to find a 

’ a I was not on the team ! was a 

i 

8 job. right'.’ 

8 spamng partner with the team. 


9 a Yeah, go aheid 

9 Q I don't understand 


10 Q And you made a videotape 1 

to a. 1 worked out wuh them 

i 

; i a. Yes. 

11 Q Were you on the Olympics’ 


:: Q What was the purpose of the 

'12 a. No. 


:3 tape? 

i !3 q Were you on the Olympic team’ 

i 

.a a To give me input on to terms of 

14 a. No. 


if style 

; 5 q Okay. So you never represented 

I 

16 Q Okay. Were you telling the 

16 you were on an Olympic team except w hen 


r truth during this" 1 

1 ? you were play acting? 


! 8 A Generally, yes. 

:8 a When 1 worked out with them 1 

; 

19 Q Well -- 

; 19 considered I was pan of the team. [ 

! 

20 A I was play acting, I was acting 

20 wasn't a formal pan of the team 


21 pan of it, yeah. 

21 q But you weren't on the team. So 

. 

22 Q Well, let roe ask you. sir, what 

22 you never represented, except in this play 


23 were the circumstances where you were not 

23 acting, that you were a member of the 


24 telling the truth'’ 

24 Olympic team in Japan. That's a correct 



Page -245 

Page ::4’i 

1 

1 a. I may have exaggerated from time 

1 statement? 

1 

2 to tune in the tape, yeah. 

2 a That's correct. 


3 Q About what? 

3 Q In the play acting in the 


4 a Well. I think l may have said I 

4 Hindman tape it was understood that you 


> was on the U S. Olympic Team. 1 wasn't. 1 

5 were play acting and you were just 


6 was part of the sparring team for that 

s exaggerating’ 


" Q Anything else’ 

* \ Some of it yeah. 


8 A That one comes to mind right 

3 Q You never told anybody, hey. 1 

I 

9 away 

9 was in the Olympics, 1 was on the Olympic 

1 

1C Q Have you ever made that 

10 team for judo You never did that’ 


i: statement any other place other than that 

,i 4 , l don't think so 

i 

tape’ That you were on the U S. Olympic 

q You never represented that’ 


:: j team, in judo? 

: 3 A. No. 

1 

14 a I may have. 

! 4 Q Who did you say the coach was ’ 

! 

15 Q Why’ 

15 a 1 think Phil Porter was 


16 a. Because I was part, I believe 1 

16 Q Can you name any other personnel 


i' was pan of it. 

!? on the team? 


. 8 Q Were you pan of it? 

is a Jtm Brakeman, George Hams. 3ert 


;9 a Yeah. 1 was pan. I worked out 

19 Campbell, Paul Manano. Anybody else >c 

J 

20 with the Olympic team. 1 was a sparring 

:o would like me to name’ 


21 partner for the Olympic team in Japan. 

2 ! q How about die team manager and 


:: q In Japan, okay. Of the - who 

22 coach’ 


23 was the coach’ 

23 a 1 can t remember 


24 a Who is the coach’ Phil Porter 

24 q You said the coach. 
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: a. I th:nk Phil Porter was the 
: coach. 

3 Q How about Yoshiro L'chida? 
i a t chida, be was a Japanese (Code 
3 Kan man. 

Q Was he a coach' 1 
■ \ He may have been a coach, yeah 
s q In any event? 

9 a Did I name enough people for 

10 you 1 

:i q That’s fine. 1 just wanted" 
i; you said Jim Porter. I just want to 
13 make sure we are talking the same -- 
iu a Phil Porter I said. 

5 q I want to make sure we are 
: j talking about the same Olympics. 

.- a. ’64. 

1 8 q Were you in the Olympics more 
is than once 1 
;c a Vo. 

21 Q Were you --did you ever 

22 represent you were on the Olympic team 

23 more than once 1 

H a 1 have represented numerous 


1 times that I was a sparring partner and 

2 trained people for the Olympics. 

3 Q My question is a little 

4 different Did you ever represent you 

5 were on the Olympic team more than the 
5 Hindman tape’ 1 

' a 1 don’t think so 
3 q Anyway, let’s get back. In the 
9 Hindman tape you said you think you may 
;o have talked about the Vancouver meeting. 

: \ That’s not whai I said. I think 
;: 1 may have talked about safer cigarette in 
13 the Hindman interview, is what the 
’.4 question w as. 

1 5 q The question was. have you ever 
!6 had discussions about a meeting in 
r Vancouver. British Columbia where there 
:8 was a discussion of an effort to develop a 

19 safer cigarette. That was the question 1 

20 a Vo. For Hindman 1 didn’t have 

21 that 1 had a discussion in the tape 

22 about a safer cigarette, sorry. 

23 Q So we can eliminate Hindman and 

24 Palmer We are back to Mike Wallace, 
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: Bergman. Kessler, and the PDA Anybody I 

2 else' | 

3 a. That 1 

4 q That you told about this 

? Vancouver meeting and your attorneys You 
6 mentioned your attorneys Anybody else 1 
■ a Not that I can recall before 
8 1995. November of 1595. 


;C (At this point, the testimony 
1 1 resumes in the Confidential and Sealed j 

,\2 volume of the transcript.) 

: 13 ! 

[4 ! 

1:5 

: 16 

r | 

i 

i :9 

20 
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: l A. Vo. 

• 2 Q All right. Just quickly if I 

3 may. Ail right. Did you discuss with 

4 Dr. Kessler information about documents 

5 that deal with law department involvement 

■ 6 in scientific issues at Brown & Williamson 
i ' while you were there? 

1 3 a Yes, I believe so. 

9 Q Okay. What did you tell 
:o Dr. Kessler 1 

11 a. I believe I discussed with 

:: Dr Kessler the pathway by which documents 

13 were routinely monitored by the legal 

14 department after November or January of 
:« 1990. 1 talked to him, 1 believe, perhaps 

-.6 on the editing of the Vancouver minutes by 
It attorneys. Attorney involvement m the 
1 8 screening research before it comes to the 
.9 United States. 

20 Q Okay. Specifically, sir. did 
'21 you tell Dr. Kessler that there was a 
procedure set up whereby a number of 

23 reports of research from Southampton w ere 

24 sent to lawyers at B & W, spe cifically _ 

______ 2248 • ?-iu. 
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1 Kendrick 'A-clls, who would screen the 
: reports before giving them to you? 

3 -v I believe ! did, yes. 
a Q Okay. You told Kessler that' 1 
5 a I believe I did- 
s q Did you tell him as a result of 

• this procedure Kendrick 'Veils would give 
5 you some reperts out other research 

? reports that dealt with research projects 
13 of. quote, sensitive issues, biological 

11 research, testing and assays, research on 

12 other novae. and nicotine pharmacology 

13 were not given to you but sent back to 
:a 8 A.T by Wells 1 

15 a That is correct. 

;6 Q You told that to Dr. Kessler 1 
i" a. I believe 1 did. 

;$ Q All right. And did you also 

19 tell Dr. Kessler that B & W attorneys, 

20 specifically Kendrick Wells, would stamp 

21 these research reports as attorney-client 

22 confidential before they were given to you 

23 to review? Did you tell that to 
:a Dr Kessler? 

Page 2254 

: a I can't recall. 

2 Q Did you tell that to anyone 

3 before the Moore deposition? 

a a. I don't believe so 

5 Q Would it be untrue to say that? 

6 a Did 1 tell anybody before 1 

• Q Mo. Would it be untrue to say 

8 that before you got research reports from 

9 Southampton, Kendnek Wells and other 

10 attorneys would stamp them as 
n attorney-client confidential? 

12 a Would that be xue? That is 

13 true. 

I* Q That is a true statement? 

15 a. Yes. 

is . 

it (At this point, the testimony 

18 resumes m the Confidential and Sealed 

19 volume of the transcript.) 

20 . 

21 

22 

23 

24 
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: q All right. Do you know - 

2 okay Do you know', sir, whether ycu told 

3 Dr Kessler that there was a legal 

a department policy to ensure that all 

5 research reports from Southampton came to 

6 the legal department for review before 
- sending them on to you? 

A. I think the document I provided 
to you last tune, which - 

MS WERTHEIMER That's not the 
question. 

MR. SHEERER And 1 move to 
strike the answer. 

THE COURT Sustained. 

Q My question is about your 
conversations with Dr Kessler or member? 
of the FDa. Did you tell Dr. Kessler or 
members of the FDa. that there was a 
policy in place by January of 1990 whereby 
documents from Southampton, formal 
research reports from Southampton, were 
sent to Kendrick Wells before being sent ■ 

to you for review 1 

a. Yes. | 

Page 225'j 

t Q And Kendnek Wells stamped these 

2 reports with attorney-client confidential 

3 information before sending them to you 1 

4 a. Yes. 

5 o Mow. sir. is that true 1 

s a Yes. ■ 

■ Q Is n true that you told 1 

8 Kessler 1 j 

9 a. I think I told Kessler that, 

10 yes. 

HQ Is it a true statement? 

.2 a 1 believe it's a true statement. 

,3 Q All right. Sir. Now, finally, 

14 did you tell Kessler that research repons 

1 5 of Southampton were being kept from you 

16 and vou knew that because Alan Heard would 
1 ' tax you reports of such research from 

18 Southampton to your home 1 
is a Yes. 

;o q You told Kessler that? 

21 a Yes. 

22 q Okay. Now -- 

23 a And I also can tell tom that it 

24 was aiso corroborated by Ray Thornton__ 

Page 2253 - Pace 225“ 
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Page 2>0 j 

1 Q Rav Thornton corroborated the 


, Q You told Mike Wallace that 

: statement that the Southampton reports 


: research reports were sent from 

3 were sent by Alan Heard to you? 


3 Southampton to Kendnck Wells and some 

i A Vo. that Kendrick Wells was 


4 were edited and sent out to you. some were 

5 directly involved in editing and/or 


5 sent out to you without edits, and some 

6 screening research documents before they 


6 were sent back to Southampton? 

* were shipped to the Cmced States. 


' a 1 believe so. i 

$ Q Well, let me see if 1 get this 


a Q Did you tell him that Kendnck 1 

9 straight Formal research reports out of 


9 Wells would stamp these formal reports 

to Southampton that were sent to Kendrick 


10 with an attorney-client confidential 1 

11 Wells would be screened by him before he 


11 stamp 1 

i: sent them to you; is that's your 


12 A. Not all reports were stamped. 

U lestimonv? 


13 Those that were, that he considered 

M a. Or sent back to C.K. 


u contentious he would stamp them. yes. 

15 Q So thev were either screened by 


15 Q. Okay But they had to be sent 

16 him, sent to you or sent back to U K. 


16 to him first to see whether they are 

p’ a There are three iterations of 


17 contentious or not, right? 

18 that One. they would be sent back 


18 a. Ray Thornton -- 

i? completelv. Number two. they would be 


;9 q Don't tell me about Ray 

20 edited or modified in terms of language 


20 Thornton. I'm asking you whether or not 

21 according to the 1990 policy. Or they 


21 you told Mike Wallace that the reports 

22 were let go. let go through. 


22 were sent to Kendrick Wells first. 

23 q Okay Now, these reports that 


23 a I believe 1 told that to Mike 

24 we have been talking about, they are 


! 2 « Wallace and 60 Minutes that there was 


Page 2259 

i Page 1 

i research reports from Southampton. 


j i lawyer involvement in scientific 

2 a From CAC companies 


I : documents. 

3 Q They are the formal reports, 


3 Q Sir, did you tell him the formal 

4 thev are not just compilations of data or 


, a reports from Southampton were sent to 

5 something? 


5 Kendnck Wells? Did you tell them that 1 ; 

6 a. Some of them l didn't see so l 


; 6 a. 1 believe I may have, yes. 

* can't tell vou. 


t q Before they were sent to you 1 J 

S q But they all went to through 


8 A. I believe I satd that to him. 

9 Kendnck Wells 1 


: 9 yes. j 

to a. I didn't say all of them went 


To q If 1 understand your testimony. 

11 through. Documents that were sensitive 


u sir, you have told Mike Wallace and 

i : went through Kendnck Wells. 


12 Kessler about this practice. Have you , 

M3 Q And these sensitive documents 


1 3 told anyone else that the formal reports 

14 dealt with biological research, testing 


U from Southampton were sent to Kendnck 

1 5 and assays, research on other noxae, and 


15 Wells before he would deliver them to you ’ 

is nicotine pharmacology 1 


1 1 s a. Other attorneys? 

:7 a That's some of the subjects, 


17 Q Anyone else. During the same 

18 yes. 


i8 tune period. 

19 q 1 want to address who else you 


9 a t may have discussed it with Mr 

20 told those claims to, other than Kessler. 


20 Etheridge when I gave him the original 

21 Did you tell them tn this same time period 


21 document. 

22 tc anvone else? 


22 q What original document 1 

23 a 1 believe I may have discussed 


23 a The document to cum over to Mr 

24 it with Mike Wallace and 60 Minutes. 


24 Patton at the CD 

D.r.« 4«i«c .»..•*>. 
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. Q .Are you are talking about the 
: attorney-client pnvilege document that 

3 you somehow acquired from Brown & 

4 Williamson? 

5 A. Yes. 

5 Q How lid you get that 1 Was that 
* ;n this anonymous bo* that was sent to 
3 you? 

9 v That was in the bo* that people 

10 sent to me. 

i q Who? 

12 a 1 don't know who sent it to me. 
j 13 1 don't know who packed my material up. 
i* Q Then it was anonymous? 

15 a No, it was sent from Brown & 

16 Wtlliamson 

1 ? q Well, who sent it to you 1 
ISA I have absolutely no idea who 

19 packed my material up I left Brown & 

20 Williamson with no documents. My bag was 

21 checked, and I left the building, no 

22 documents. 

23 Q So who sent this to you 1 

24 a I would suggest you ask whoever 


1 ire. yeah. 

2 Q Okay "Were they filled 1 
? a. Relatively full, yeah, not 
a completely filled. 

< Q Were they all documents 1 
6 A. There were — some of my 
■ personal documents were in there, pictures 

8 of my children, memorabilia l can t1 had 

9 in my office in the first two boxes. 

10 health records, some expense reports and 
• 11 personal communication. 

12 Q In the first two boxes 1 
ill a. First two boxes, 

i 14 q And in the third box? 

■ U a. The -- 

| is MS WERTHEIMER .Are you done 

! it with the contents of die first two boxes 1 
lg Q Yeah, when you stopped — 

Ii9 MS WERTHEIMER. The inventory 

[20 of the first two boxes 1 

|2i a I turned over — in the first 

22 two boxes, I received a business plan of B 

23 St W, which l turned over at the first CID 

24 I turned over that attorney-client 
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1 packed the box up. 

2 Q What was on the box 1 

3 a Zip Express from Brown & 

* Williamson label, two boxes. 

5 Q Two boxes 1 

6 a. Yes. 

7 Q And this *- there are two boxes 

a now? 

9 a. Well, total, it was three boxes, 
to but go ahead. 

11 q There were three boxes now? 

12 a. Yes. 

13 Q. Wc are talking about box, two 
la boxes, three boxes. If T kept asking, is 

15 going to be four 1 

16 A. No. 

17 q We are sure it was three? 

lg a Yes. we are. 

19 q How big were they 1 

20 a They were paper boxes that were 

2 1 used by •• for Xerox paper 

22 Q Okay. So that’s about two foot 

23 by a foot? 

24 a Yeah, whatever that dimensions 
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' i privilege memo that you are referring to 
‘ 2 of 1990 meeting. That’s all I can recall 
; 3 right now. 

1 4 q Okay Was there anything else. 

5 sir. that -- stnke that. 

6 Was there anything in the first 

7 two boxes that you opened that indicated 

8 who packed the materials? 

9 a. No. I would think Martha Thomas 

10 may have packed it, but 1 don't know who 

11 packed it. 

t: Q There was no cover letter 1 

i 3 a No. 

14 q There was nothing at all? 

i j a No. 

15 q It was -- it did contain 

17 things from your desk and from inside your 

18 desk and what have you? 

1 9 A Yeah. 

20 Q Did you ever ask anybody like 

2 1 Martha Thomas to send you some personal 

22 materials you left behind? 

23 a 1 asked for my correspondence 

24 file w hich obviously I didn t get. 
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, Q Who did you ask for it 1 

2 a I dunk I asked Martha Thomas 

3 for that specifically. 

i Q Okay. New, sir, was there any 

5 other materials m the First two boxes 

6 that you can think of that related to the 
* Vancouver meeting' 1 Was there any 

3 materials in those first two boxes that 

9 related to the Vancouver meeting ' 

10 a 1 don't think so. 

II q Now, you also mentioned there 

12 was a third box. 

13 a. There was a third box that came 

14 approximately two weeks later. It was 

15 also again delivered by Zip Express, 

is Q Same size? 

1 ' a, Same size 

1 8 Q Same shape 1 

19 a. Shame same kind of box. A 

20 Hammermil] Xerox copy box. 

21 Q Was there a rerum address on 

22 either of those boxes? 

23 a. Brown & Williamson. 

24 Q All three of them came from 

1 Brown & Williamson? 

2 A They had Brown & Williamson 

3 labels on them. 

4 q All three mailed from 

5 Louisville 1 

6 A I assume it was from Louisville. 

’ Q Couid you tell from the - 

3 never mind. 

9 A 1 can get the label if you'd 

10 like. 

i i q 1 would like to have the labels. 

12 And so there was two weeks later that 
i 3 this third box arrived? 

14 a. Yeah, roughly about two weeks 
if later 

1 6 q Now. sir, what was in that box? 
r a What was in that box’ The leaf 

18 Blenders manual was in there, the Marlboro 

19 documents were in there, the nicotine 

20 documents were in there, a whole flock of 

21 documents 

22 Q Have you produced them all? 

23 a Yes. 

24 q They all were in your production 
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1 made through your attorneys to us’ 

: a Yes. 

2 3 So there is none of the 

4 documents that you got during those two 

5 shipments that relate to the request that 

6 we have made of you that you somehow or 
r another lost or have no longer possession 

8 of 1 

' 9 a. That's correct. 

10 Q So any documents that were 

11 shipped to you in this third box you have 

1 2 produced, there was nothing lost or 

13 stolen? 

4 a. As far as my recollection. 

|: 5 everything that w as in that box has been 
16 produced. 

i? q And you have kept possession of 

18 that box from that time that you received 

19 n until you gave it to your attorneys? 

. 20 a. Until I gave it, yes. 

’21 Q Now when 1 say possession, did 
] 22 you have complete possession of the 

23 materials? 

24 a. I believe I did. It was in my 
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1 basement. 

2 Q Okay. You didn’t take those 

3 materials and ever give them to somebody 

4 else for any period of time’ 

5 A No. 

s q So we can be fairly sure - 

t unless somebody came in and 
8 surreptitiously stole some documents that 
i you don't know about, we can be fairly 

10 sure that any documents that you have 

11 received from Brown & Williamson after 
.2 your terrain anon that are relative to our 
:3 request have been produced in this case’ 

14 A Yes. 

15 vtR SHEFFLER Okay. Your 

6 Honor, could we take a break for lunch at 
this point’ 

18 THE COURT Sure. 

i« (Recess taken.) 
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